Sexuality and Judicial Diversity:
An Interview with Les Moran.
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Professor Moran’s current research focuses on sexual diversity within the judiciary. Judicial diversity is an area of considerable government and policy activity at the moment. The 2005 Constitutional Reform Act introduced into the Law of England and Wales a statutory obligation to promote judicial diversity. More recently the Department for Constitutional Affairs announced a joint strategy agreed between the Lord Chancellor, the Lord Chief Justice and the Chairman of the Judicial Appointments Commission to bring this statutory objective into operation. Professor Moran’s research investigates the absence of sexuality in these debates and policy initiatives. With the use of interviews, he also focuses on the experiences of lesbian and gay members of the judiciary in Australia, England and Wales and South Africa. His early conclusions have been published in: ‘Judicial Diversity and the Challenge of Sexuality: Some Preliminary Findings’ (2006) Sydney Law Review 28(4): 565-598). 
Emily Grabham interviewed Professor Moran over email in March this year. 
*******************************
E: To start with, please could you speak a little bit about how you came to research in this area.
LM: Much of my research to date has focused on a number of contexts, particularly criminal law and criminal justice, in which sexuality in law has worked to exclude subjects from particular rights and citizenship more generally. Several recent law reform initiatives in the UK have made important changes to this state of affairs, advancing formal equality. I began to wonder what the experience might be of those attempting to access these new rights and started to search for literature examining the experience that lesbians and gay men have of getting access to advice on law and of using the courts to enforce rights. There is very little scholarship and empirical work in this area. I began to read the feminist and critical race scholarship to explore what the themes and issues might be in other contexts. One theme focused on the judiciary. In crude terms various reports from the US and Australia having documented experiences and perceptions of prejudice in the legal process singled out the homogeneity of the judiciary, made up almost exclusively of late middle aged, upper middle class white men drawn from a narrow and exclusive social and cultural milieu, as an important part of the problem. In response, greater diversity of the bench, in terms of gender, race and ethnicity, was offered as an important policy and practical objective. While these debates appeared to have had a lower profile in the UK, at the time I began my research a lively debate about judicial diversity and diversity within the legal profession more generally was in full swing. I read these debates with great interest. 

As in other jurisdictions gender, race and ethnicity dominated the local debates. There was brief reference to disability but mainly in order to note the lack of data on the issue. Consideration of sexual diversity was notable by its almost total absence. The more I became aware of this apparently resounding silence the more I became intrigued. 

The statutory obligation to promote diversity in the 2005 Act doesn’t identify any particular aspects of diversity so I looked with great interest at the first policy document produced after the Act came into effect relating to judicial diversity. A joint statement made by the Lord Chancellor, the Chief Justice of England and Wales and the Chairman of the Judicial Appointments Commission explained the importance of collecting and monitoring demographic data on the judiciary in general and the judicial appointments process in particular. The argument is that the diversity data will allow the various parties to establish a benchmark and thereafter to monitor progress made towards the statutory objective of ‘diversity’ in the judiciary. Again, gender, race and ethnicity are all clearly mentioned. Sexual is missing. None of the arguments offered in support of data collection appear to support this exclusion. Why is it missing?

E: What do you think of the recent developments in England and Wales around judicial diversity? 

I certainly welcome the debates. The UK has a relatively poor record when it comes to diversity on the bench. The recent debates have highlighted some of the continuing problems and begun a consideration of how to change the status quo. I also think that anything that raises the profile of the politics of the judiciary is to be welcome. I have a sense from my study of other jurisdictions that many prefer to live with a ‘necessary fiction’ that judging is not a branch of government. I don’t share those sentiments. But I remain fascinated by the gaps and silences in what would appear to be a relatively progressive debate in the UK. Some aspects of diversity are more respectable than others. Attempts to promote inclusion in some areas seem to sit all too comfortably in the debate with silences that lead to the marginalisation and exclusion of others. Rather than reproduce the silences I think its time in the UK to begin to question the terms of the debate and engage with a wider agenda. Maybe my research on sexual diversity in the judiciary will make some small contribution to opening up the debate.
E: Leading on from this, in your most recent (2006) article it becomes clear that there is a real lack of data on the sexual orientation of judges, and on the impact of the heteronormative judicial structure on the experiences of queer judges. What are the reasons, do you think, for this gap, given the work done on other forms of inequalities in the judiciary?

LM: The assumption and expectation that sexuality is and should remain largely ‘invisible’ appears central to the idea that sexuality is different from other strands of diversity. A key factor here is the way ‘sexuality’ is understood in judicial settings. Most commonly sexuality appears to be associated with ‘privacy’ and ‘intimacy’. I’ve frequently been told by my interviewees that sexuality is a private matter that is irrelevant to the judicial role and to judicial diversity more generally. The silence I’ve come across in the policy debates and practical initiatives mirrors this argument.  

It is an issue that came up during the course of a ‘meeting’ (my request for an interview was refused) with one of the senior administrators attached to the Judicial Appointments Commission. The lack of a reference to sexuality in the joint statement mentioned above is not an oversight. There is no intention to gather data on the sexual diversity of the bench. It is essentially a private matter. Sexuality is and ought to remain something that isn’t discussed. The status quo appears to be that there is no need for benchmarking and monitoring with regard to this aspect of diversity. It has no significance; end of story. 

Another dimension of the response to sexuality is the way it gets defined as a reference to ‘sexual acts’; the intimate relations of members of the judiciary.  Here there is the potential for sexual diversity to get associated with a host of negative associations more relevant to the gutter press than scholarly research and social policy. 

The idea of sexuality as a reference to an identity seems to have passed by some of lawyers, the judges and most of the policy makers I’ve met.

Again the more I hear these arguments, the more intrigued I become. The Queer theory scholarship of Lauren Berlant and Michael Warner on heteronormativity offers a brilliant and helpful critique of the way privacy and intimacy works to create the illusion of silence when in fact sexuality is a constant and a very public dimension of the social and political landscape of society in general and the judiciary in particular. A key challenge is to identify the social and cultural forms and the institutional contexts in which the sexuality of judges is made public. 

This brings me to what I call the ‘Who’s Who’ dimension of the research. If you look at the pages of ‘Who’s Who’ you will find that most judges have no hesitation in making their sexuality public, or should I say their heterosexuality a matter of public knowledge. It is done by reference to their marital status. (I know that this may be a label of convenience for some but it is how most judges, if not the overwhelming majority, present their sexuality in public.) This is also a context in which a comparative dimension has been invaluable. Looking at other jurisdictions I’ve discovered a range of institutional settings, apart from scandals in which the sexuality of the judiciary has been fore grounded, where judges make reference to their sexuality as a matter of routine. For example have a look at the website of the Constitutional Court of South Africa. The biographical notes on each member of the bench of that court contain information about marital status. I’ve recently discovered the published proceedings of the swearing in ceremony of new judges of the Supreme Court of New South Wales in Australia. These speeches invariably mention the heterosexual (marital) partners of the new judicial appointees. 

E: You explain in your article that you interviewed a number of judges in Australia, England and Wales, and South Africa about their experiences both as lawyers and as judges. How did you make contact with these judges? Were they all fairly willing to be interviewed?

LM: Introductions by others have been essential. It’s an approach that draws upon a ‘snowballing’ technique that is a feature of methodologies associated with research around lesbian and gay issues and it is more generally associated with research where issues of trust and confidence are paramount. I’ve been drawing upon a wide range of contacts, many of them are fellow scholars, to make the initial links. Once I have a contact I always make the most of an appropriate opportunity to explore if there is the potential for further contacts. So for example at the end of every interview I ask if the interviewee would recommend me to others. I don’t expect to be given names but ask for an introduction. The prospective interviewee then gets my contact details and a recommendation which I hope will work to establish my professional credibility and the credibility of my research. So far this approach has been successful in generating judicial contacts. But it can be a slow process. 

At the same time I’ve had to be very creative and flexible when it comes to responding to the judges. This has involved travelling to South Africa, Canada and Australia to do the interviews. I’ve also had to be flexible about the venue, meeting judges not only in their chambers but also at conferences, in a quiet corner in a hotel lounge or squatting in a Head of Faculty’s office after they have left for the day. The unstinting support of my head of School at Birkbeck and a Visiting fellowship in the Faculty of Law at the University of Sydney have been hugely important in helping me to fund the travel that has been involved. I’ve applied to other research funds but to date I’ve not been able to secure other funds.  I have the impression that research focusing on sexuality is still seen as a minority issue and of minority interest not something that will attract even small grant funding.

E: Were the experiences of the judges mediated through other forms of inequality, such as ethnicity and disability, or other factors such as location? 
LM: Yes, and I’ve explored these issues in the Sydney Law Review article. Sexuality cannot be treated in isolation: issues of gender, ethnicity, class are all implicated in the experiences I’m capturing in the data. The social, cultural and political context is also key to making sense of the experiences. For example the high profile of several members of the judiciary in South Africa who are ‘out’ lesbians and gay men is closely connected with the political landscape of post apartheid South Africa. It is also important to take account of the fact that this landscape is constantly shifting. I’ve been told by several respondents in that jurisdiction that I should not assume that the appointment of an ‘out’ lesbian or gay man to the bench today would now be uncontroversial. The politics of judicial appointments is a fast changing phenomenon. There has been something of a conservative turn in South African judicial appointments with an almost exclusive turn to racial and ethnic diversity. 

Different jurisdictions also have different histories with respect to diversity debates. So for example Australia seems to have focused attention primarily on gender. Indigenous issues have had some profile but mainly in relation to the lack of indigenous Australians in the legal profession. Sexuality seems to have had a very low profile. Several factors might be at work. These include a perceived lack of discrimination, the absence of a champion pushing the issue, the presence of a high profile ‘out’ gay man on the bench of Australia’s Supreme Court, the High Court in Canberra, who is both adored and condemned in the mass media and 12 years of a sexually conservative politics promoted by a right wing Federal government.

E: Did judges feel they had any commonalities with other judges by virtue of them also being queer, or were their connections based on other factors? How did you theorise this connection or lack of connection?
LM: ‘Yes’ and ‘no’ is the answer to this one. Some judges I spoke to did network with other lesbians and gay men on the bench not only in their own jurisdictions but also across the globe. But this seemed to be exceptional rather than the norm. I was also told that being a lesbian or a gay man who was also a judge didn’t necessarily mean that you would have anything in common with another lesbians or gay men in a similar position. It is back to the question of the complexity and the multi-dimensionality of identity. ‘Intersectionality’ would perhaps be the most obvious theoretical way of beginning to address this phenomenon. However, I agree with scholars such as Gail Mason who, in her monograph The Spectacle of Violence: Homophobia, Gender and Knowledge (Routledge, 2002) argues that the spatial metaphor of ‘intersection’ fails to capture the multiple and singular operation of the many dimensions of an individual’s personality and identity. It’s an issue that came up in work I did with Andrew Sharpe on violence against transgender people in Sydney. Andrew and I were conscious of the ways in which identity politics may not only limit understanding but also limit the effectiveness of those seeking to access resources. My other concern with the categories of ‘lesbian’ and ‘gay’ is that they tend to fit into a minoritarian logic that, as queer scholarship has noted, leaves the dominant sexuality out of the frame of analysis and unexplored.
E: At what point do you think it became (or will become) acceptable to be a queer judge and what factors do you think influenced (or will influence) this?

LM: I hope we never get to the position where it has become acceptable to be a ‘queer judge’. Why? Because the way ‘queer’ is being used in this context, as just another identity category, is to loose the critical or radical potential of ‘queer’. To use ‘queer’ as an identity category turns it into ‘just’ another identity to be added to the list with all the problems that queer theory identified left out of the frame. That probably raises another point. Feminist scholars have drawn attention to the simplistic assumptions that suggest that appointing women to the bench will necessarily change the politics of the bench. I agree with those who point to the effect of the whole process of training and education which is associated with the bench, a relatively conservative branch of government. 
But that brings me to another matter: respectability. It is something I have yet to focus my research on but I have an awareness that the social position of the judge is one that is heavily informed by the politics of respectability in all its dimensions. Marital status is one institution of intimacy shaped by respectability. Civil partnership in the UK, which would appear to be extensively modelled on the heterosexual institution of marriage, may be a development that plays a key role in giving an ‘out’ gay man or lesbian on the bench the gloss of respectability necessary for the formal public announcement of their sexual identity. Having said that, domestic respectability may be a particular challenge in a judicial setting. I’ve recently been writing about a documentary film from South Africa, ‘Two Moms’, which is about a judge and her family. The film is a family portrait of Justice Anna Marie de Vos who at the time was a judge on the bench of the High Court in Pretoria. The film is about the successful legal struggle she and her partner Suzanne de Toitt were involved in to overturn the laws that prohibited same sex adoption in South Africa. Though at the time same sex marriage was not possible in South Africa the family portrait found in the film shows the de Vos/ de Toitt family to be eminently respectable living a charmed life on an organic farm by the sea in Cape Province. However, Justice de Vos told me that some of her fellow judges were hostile to her after the documentary was broadcast on South African television. Despite the respectability of her domestic life, she was made aware that she had crossed a line, making her private life public. It a very interesting ‘audience’ response which I’ve analysed in some detail in the Sydney Law Review article.
E: I’m aware from Canadian research that some ‘minority’ judges can become targets for malicious accusations of bias (for example in the Canadian case of RDS). Has this happened in any of the jurisdictions you’ve researched?

LM: Yes, it is a feature of other jurisdictions too, though the RDS case seems to have been a particularly extreme case. Rosemary Hunter has written a very chilling piece about a senior female judge in Queensland Australia. She was effectively hounded out of office and, if my memory serves me well, imprisoned for a while as the result of a concerted campaign to question her capacity to carry out judicial role. There has been something of a media campaign against some of the recent appointments of women to the bench of the Supreme Court in the Australian state of Victoria. Justice Michael Kirby of the High Court of Australia was also the subject of false accusations about his sexual behaviour and related misuse of government resources initiated in the Senate of the Australian Parliament by Senator Bill Heffernan. The allegations were finally withdrawn as there was a total lack of substance to them. It was a very nasty incident. It was a very difficult time for Justice Kirby but he survived the incident and his reputation seemed to be enhanced by it.

E: Leading on from this, do you have any opinion on the debate around the construction of ‘judicial truth’?  Are you interested in arguments about why the judiciary should be more diverse, and if so, what are your thoughts?

LM: Yes, of course I have but I am aware that there are huge problems in any attempt to isolate the factors that inform the production of any individual judgment or the collective judgments of a particular judge. The life history of the particular judge in question would need to be put in the context of the life histories of all the other judges involved, especially at the appellate court level. The context of the dispute and the impact of the particular fabrication of the problem before the tribunal are other important factors to be taken into account. Another problem is which cases do you read in an attempt to isolate the impact of difference? To limit the analysis to the ‘obvious’ cases, for example those involving issues clearly relating to women when considering the impact of gender, or to those cases that have a lesbian or gay context for lesbian and gay members of the bench, is perhaps too obvious and too limiting. What difference does diversity have in relation to tax disputes or cases relating to corporate liability? This aspect of diversity research also tends to focus on the different judge, the woman who is a senior judge or the lesbian or gay man who is a judge, leaving those judges who fall into the ‘norm’ outside of the scope of inquiry. It is an interesting issue but one that is fraught with problems.

E: What are the future directions for your research in this area?

LM: I want to pursue two main directions. The first is to continue to generate empirical date on perceptions and experiences of diversity on the bench and within the wider legal profession. The interviews I have done to date are important but small in number. I want to widen the scope, interviewing a more diverse group of judges and doing that in the jurisdictions I have already begun to work in. I also want to expand the research to include Canada and the US. Canada has some of the most progressive laws relating to sexual diversity, but so far as I know diversity debates in the context of the bench have not included any discussion of sexuality. I’m puzzled by that silence in such a progressive setting. The US is a totally different ball game in part because of the different approaches to judicial appointment found in the US and also because of the extremes of politics ranging from the very progressive to the extreme reactionary sexual politics found in the US. 
The second development is a study of what I call ‘the cultural lives of the judiciary’. It develops what I described above as the ‘who’s who’ dimension to the diversity research. This research seeks to learn about judges by examining representations of judges in the wider culture. I’ve done some preliminary work on judicial biography and autobiography and I’ve also just finished an article on images of judges in film and television. Most recently I’ve been doing a study of judicial portraits. It is a fascinating area. A traditional assumption in portraiture is that the portrait image is not just about ‘likeness’ but is about the character and personality of the sitter. Judicial portraits pose a particular challenge as judges are meant to leave their individuality, character, personality outside the social role of the judge and the institutional setting of the courtroom in order to dedicate their professional life to the service of the law. Portraitists negotiate this boundary between the social position, the institution of the judge and contemporary ideas about individuality, personality and identity. Through a historical and cross cultural study of judicial portraits I want to examine how portraitists combine character, personality, identity with the image of the institution, the judicial role. My research in Australia suggests that we can learn a lot about changes in perceptions and the expectations we attach to the judicial office and office holders by examining changes in judicial portraiture. It is an exciting project that blurs the distinction between traditional social-legal research and research that explores law through culture.
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