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Department for Constitutional Affairs Consultation Paper CP 20/06:

Separate Representation of Children
Response from Professor Rosemary Hunter
This response addresses the narrow question of judges speaking directly to children in private (Consultation Paper Questions 21 and 22).

I took up a Chair in Law at the University of Kent in September 2006.  Prior to that, my academic and research career was in Australia, at the University of Melbourne (1990-97), the Justice Research Centre, Sydney (1998-99), and most recently, Griffith University (2000-2006).  I was initially appointed at Griffith as Director of the Law School’s Socio-Legal Research Centre (2000-2002), and subsequently became Dean of the Law School (2003-2004).  During my time there, I also undertook a number of funded and commissioned empirical research projects, including an evaluation of the Family Court of Australia’s Children’s Cases Pilot Program (2004-2006).  The Children’s Cases Program (CCP) was designed to be a judge-managed, less adversarial, more child-focused method of dealing with parenting disputes in the Family Court of Australia.  Among other things, the evaluation involved a series of interviews with judges, Family Court mediators, solicitors, barristers, and child and adolescent/family psychiatrists (‘child experts’) with experience in the CCP.  A brief overview of the evaluation has been published in the New South Wales Law Society Journal (November 2006), and a more detailed account and analysis is forthcoming in the Australian Journal of Family Law (December 2006).
The Practice Direction governing the conduct of the CCP Pilot Program included an explicit option for judges to speak directly to the children involved in cases that entered the program (Family Court of Australia, Practice Direction No. 2 of 2004, s.5.20-5.22).  The inclusion of this option was based on contacts between Australian and German family court judges, and enthusiasm for the system of judges interviewing children adopted in Germany.  However, the interviews revealed that this aspect of the CCP had generated a great deal of concern among all stakeholder groups, including some of the judges who participated in the pilot.  This was despite the fact that only two of the pilot judges actually spoke directly to children, in only three of the 168 cases finalised during the pilot period.

In the following discussion, please note that there is no direct equivalent of CAFCASS in the Australian family law system.  The court may order that the child in a given case be separately represented by a children’s representative (now known as an ‘independent children’s lawyer’), who will be a lawyer with experience in representing children.  A substantial amount of children’s representation work is undertaken by in-house Legal Aid lawyers, and if a matter cannot be handled in-house, it will be referred to a private solicitor on the Legal Aid child representation panel.  The role of the children’s representative is to keep children informed of what is happening in the case, inform themselves of the children’s wishes and parents’ proposals, and make independent recommendations to the court in the best interests of the child.  The lawyers interviewed included a number with experience as children’s representatives.  

The court may also order a Family Report, covering relationships, children’s wishes, and addressing any specific issues, which will usually be prepared by a Family Court mediator (now known as a ‘family consultant’).  Family Court mediators generally have a background in either psychology or social work.  Alternatively, the court may order an expert report, if there are issues to be addressed such as child or parental mental health, parental drug or alcohol problems, allegations of child sexual abuse, and so forth.  The experts commissioned to write these reports are generally clinical psychiatrists who also undertake medico-legal work.   

Among the 70 judges, mediators, solicitors, barristers and child experts interviewed, a considerable majority thought that judges should never speak directly to children.  The reasons for opposition were broader than those noted in the Consultation Paper.  In outline, the range of reasons was as follows:

1. It requires considerable training and expertise to interview and assess children; judges are not experts in child development, and are not qualified to interpret accurately what children say to them.

2. The pressure brought to bear on children by their parents to say certain things can be bad enough when they are interviewed by the Family Reporter or child expert; it would be even worse if the child was to be interviewed by the judge.
3. Children need to be less, not more, involved in the court process.

4. Children are generally relieved to know that someone else is making the decision and they do not have to be involved in it.

5. If the child makes a disclosure to a children’s representative that they have not previously made to anyone else, there are strategies available to deal with the situation, and the children’s representative is sometimes compelled to withdraw.  None of these safeguards would be available in the case of a child’s disclosure to the judge.

6. A child’s expressed desire to speak to the judge is often motivated by other concerns, and can be satisfied in other ways.

7. Information about children’s wishes is best and most appropriately provided via Family Reports and children’s representatives.

8. Interviewing children raises concerns about lack of transparency and denial of natural justice to the parties; it is inappropriate to take evidence in camera that cannot be tested and that has an unknown influence on the judge’s decision; videoing the interview may protect the judge, but is not an adequate way of informing the parties.

9. Interviewees had had negative experiences of judges speaking directly to children, both outside and within CCP.  These included experiences of judges insisting on speaking to children against the wishes of the parties, the children’s representative and the mediator, judges asking leading questions and misinterpreting children’s views, and the interview resulting in no discernible benefit to the children or advancement of the case.
It is noted that only item 8 in the list above is referred to as an objection in the Consultation Paper.  The fact that the judge cannot promise confidentiality to the child is a further issue referred to in the Consultation Paper, but was not specifically raised in my interviews.

Among the minority of interviewees who favoured judges interviewing children, these favourable views were often based on the identity of the CCP pilot judges (initially six but ultimately five judges in the Sydney and Parramatta Registries of the Court).  It was felt that any of these particular judges could be trusted to speak directly to children, although this view by no means extended to all of the judges of the Family Court.
Other interviewees offered qualified support to the notion of judges speaking directly to children.  Notably, these tended to be child experts, who could see value in providing an opportunity for children to speak to the judge and for the judge to engage with the child who would be affected by his or her decision, but only under certain circumstances.  These qualifications included the following:

1. The need for clarity about the nature and extent of the interview.  It was generally considered that judges should not attempt to conduct diagnostic or disclosure interviews, ask projective questions, or see the interview as an alternative to expert assessment.  Rather, it should be an opportunity for the children to say what they needed to say to the judge, and to ask any questions they may have of the judge.  In other words, the interview should be for the benefit of the children, not for the benefit of the judge or the forensic process.

2. The child should be old enough to be able to cope with the interview.

3. The child’s expressed wish to speak to the judge must be genuine.  For example, one interviewee spoke about a case in which they had been involved as the child’s representative, in which the child had informed the interviewee that they wished to speak to the judge.  In the interviewee’s view, this request had been prompted by one of the parties, so the interviewee informed the judge of the child’s request, but also suggested further consultation, and noted material in the Family Report which suggested the child felt under pressure.  The judge then ordered an updated Family Report to enable the mediator to speak to the child and determine whether or not it was in the child’s interests to speak to the judge.
4. The interview must be conducted in the presence of a mediator and/or the children’s representative.

5. Judges need to feel confident and competent in their communication skills with children before embarking on any interviews with children.

6. Appropriate training needs to be provided to judges to conduct the kind of interviews with children that are contemplated.  

In relation to training, one of the child experts interviewed noted that child and family psychiatrists, psychologists and social workers are skilled at looking at communication contextually, and have considerable experience of seeing children of a similar age who have a range of cognitive strengths and weaknesses, and have been in a range of different emotional states and family contexts, all of which goes to interpreting the meaning of the child’s communication.  Thus, training for judges in interviewing children should include the opportunity for judges to benchmark and establish inter-rater reliability with regard to interview skills and approaches.  This cannot be achieved in a lecture or two.  It would need to involve workshopping, interactive seminars, and actual interviewing that was then explored and discussed with supervisors and peers.
The various objections, observations and qualifications raised above suggest that it would be at least problematic, and possibly highly inappropriate for judges to speak directly to children either in order to second guess the reporting officer or guardian’s expression of the child’s views, or to “obtain an informed picture of the case without the interpretation of a CAFCASS officer”, as suggested in the Consultation Paper (p.32).

Finally, the following set of guidelines for judicial interviews with children may be distilled from the interviews concerning the CCP pilot program, and are offered for consideration in the UK context:

1. The purpose of judicial interviews with children should be to acknowledge children’s voices and hear children who want to be heard.  Judges should not speak to children for forensic or diagnostic purposes.
2. The judge should consult with the CAFCASS officer and guardian if there is one, and should only accede to a child’s request to speak to him or her if satisfied that the child’s wish is genuine, that the interview would be in the child’s best interests, and that there is no more appropriate way of addressing the need being expressed by the child.  The judge him- or herself must also feel confident and competent to speak to the child.

3. Interviews should only be conducted with the consent of both parents.

4. Judges should not speak directly to children who are under 10 years old, and for children over 10, the judge should consult to determine the child’s level of maturity and ability to cope with an interview.

5. Interviews should always occur in the presence of a qualified third party familiar with the case, and should be recorded either by video, tape recording or notes.

6. The judge should make it clear to the child that he or she cannot promise confidentiality, and part of the discussion with the child should include what the judge will tell the child’s parents.
7. Judges should be provided with appropriate and sufficient training before speaking directly to children.

In sum, then, I would answer the stated questions as follows:

Question 21: Do you feel that judges should speak to children as a matter of course?

ANSWER: No.

Question 22: Acknowledging that the judge cannot use children’s views as evidence in making judgments and cannot uphold confidentiality over the duty to safeguard the interests of children, what are the other considerations in relation to the judge hearing the child in person?
ANSWER: There are multiple other considerations involved.  These include whether it is in the child’s best interests to speak directly to the judge; the purpose for which the child is to be heard; the genuineness of the child’s wish to speak to the judge; whether the child’s concerns can be addressed in any other way; parental consent; the views of the CAFCASS officer and guardian (if present); the child’s age and level of maturity; the procedure to be followed and safeguards for the benefit of the child, parents and judge; the judge’s agreement to speak to the child; and judicial training in speaking to children and interpreting their communications.
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