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Abstract

The current position of the United States Copyright law excludes the designs of apparel from receiving any form of overall protection. The justifications for this stance fall far from satisfying the artists who seek to enjoy the same rights awarded to their colleagues in other disciplines within the arts. Musicians, literary authors, photographers, cartoonists all benefit from strictly enforced laws protecting their creations. The discrepancy is vindicated by citing the inherent function of garments which disqualifies it for coverage under current law; antitrust law is used to justify economically the ‘gap’ in protection.

The purpose of copyright is inarguably commercial so the question that remains to be asked is why should some profit on a larger scale than others?
This dissertation will examine the present law of jurisdictions in which protection is currently granted in order to elucidate the viability of such protection; and highlight the need for the United States to follow suit. Subsequent to this, the predicament facing American based designers will be deliberated by evaluating the strength of the possible alternative solutions.
Introduction
The fashion industry is an international multi-billion pound business. Today’s public is increasingly conscious of the ‘mode du jour’ as fashion is ever present throughout the media. Television programs such as Fashion TV run twenty four hours a day showing all aspects of the couture industry. Harpers Bazaar, Vogue, Madame Figaro all feature spreads on designer labels in every issue. There is an entire sub-culture dedicated to the fashion world.
 The term “Style Piracy” has been coined to describe the hijacking of garment designs within this ‘world’. It describes the ‘thief’ who “…secures without expense, the benefit of the original designer’s work”
 It is apparent that this “knocking off” is all part of the proverbial game.

“Knocking off” or “affordable interpretation” is not a new phenomena, this predicament has almost always faced designers globally.
 The very same media that raise the public awareness to the benefit of the design houses are also the primary culprits in aiding the pirates
 to copy works. The live coverage of runway shows and the lavish red carpet events means that a ‘copycat’ can sketch an outfit in the comfort of his or her living room, send it to a factory in China
 and have it available to the public at the drop of a pin.
 “It is not uncommon for design pirates to sneak into a designer’s show in Paris (or raid the studio’s trash for sketches) and have ‘knock-offs’ available in New York the next day”

The ‘style cycle’ is a theory that sets out the hierarchy as follows; ‘the wealthy class sets the fashion trends because they wish to be distinctive. A second group of consumers emulates the first group, and so on down the chain. The lower class buy cheaper adaptations of the styles. Presumably by the time it has reached the masses, the trend has become so common place that it has become abandoned by the trend setters.’
 

Now although this ‘style cycle’ is still in existence, as mentioned above the increased media coverage and heightened technology have the affect that the bottom of the echelon has their copies much sooner than in the past.

The whole concept of copyright circles around the idea that it protects the interests of both the ‘author’
 and the public. The author benefits from holding exclusive rights to their creation;
 and the public will enjoy a more diverse and expanding ‘cultural library’ as copyright provides an incentive for the authors to be innovative. The question forming the topic of this article asks why the American Judiciary are adamant that the sole purpose of garments, no matter how outlandish the designs
, is functional. It has been suggested that if this were the case a simple uniform would suffice to fulfil the primary use (of protection from the elements; and prying eyes) and all this creativity would be ‘unnecessary for the garment to function as clothing.’
 
The protection that is available in other countries
 has yet to produce any detrimental consequences and the advances within their artistic milieus have not shown any signs of desisting. The assertion often made by opposers to the copyright extension that this same process would create monopolies will equally be exposed as a fallacy. What will follow is an examination of the (near past) and current status that this concept holds within the American Intellectual Property Law. This will preclude a final section drawing comparisons of several ‘solutions’ to this pressing issue of non-conformity.
United States Lack of Copyright for the Fashion industry
“Design piracy is unfair to designers and detrimental to competition. It is unfair to allow design pirates to reap the benefits of the original designer’s creativeness, labour and risk-taking: …”
 The claims made by the courts are that in fact, to copyright designs would be unfair to competition.  Studies have indicated that it is not possible for industrial design to “yield long-term rewards to innovators if the short-term profits from successful innovation are consistently appropriated by free-riders who do not share the cost and risks of the creative process.”
 The true designers are finding themselves forcibly excluded from the desired target markets by undercutting, foul playing competition that do not carry the burden of initial cost. 
  The amount of resources that can be put into producing just one show and line can be a large investment for all, especially young designers, who do not benefit from the same large scale financial backing.

The immensity of the damages was highlighted by a recent survey conducted into counterfeits. The study was undertaken in the space of a month and included worldwide cooperation. The most profitable counterfeiting business to be involved with was not surprisingly; clothing and accessories totalling in with $38 million for only 21 incidents.
 These statistics are received with mixed reactions;  because the consumer is either unable or unwilling to pay the (sometimes exorbitant) price of original designs; it is argued by those opposed to apparel protection, that these pirates are providing a service that is not only of benefit to their pockets but is also in the publics economic interest.
 However those businesses whose product has been cheaply copied have a much more bitter taste in their mouth.
In 1977, the former Register of Copyrights Barbara Ringer stated that the issue of design protection is “one of the most significant and pressing items of unfinished business”
 of copyright revision. This ‘pressing item’ has not yet been adequately addressed, even as the need for review is ever increasing.
 The government has yet to nurture the growth of such a successful national industry and is allowing it to be tarnished by those exploiting the system.
Under the 1976 Copyright Act, any design with an “intrinsic utilitarian Function” seeking copyright protection must pass either the test of physical or conceptual separability. Robert Denicola has argued ‘that it would be more consistent with the legal principles of intellectual property law to draw the line of copyrightability with respect to arguably “useful articles” by determining whether, in the process of creating the item, the designer focused primarily of aesthetic or utilitarian considerations.’
 Both of these concepts will be examined individually and in closing this section the fear of monopolies will be discussed.
Separability

“Conceptual separability means that the pictorial, graphic, or sculptural features, while physically inseparable by ordinary means from the utilitarian item, are nevertheless clearly recognizable as a pictorial, graphic, or sculptural work. . . independent of the shape of    the useful article, i.e., the artistic features can be imagined separately and independently from the useful article without destroying the basic shape of the useful article.”
 As an example to how this could be possible the following case details conceptual seperability could be applied.
Kieselstein-Cord v Accessories by Pearl, Inc
 creates both hope and confusion amongst designers as the judgement in this case awarded copyright to a belt. The decision was taken because “ The primary ornamental aspects of the buckles were conceptually separable from their subsidiary utilitarian function”
 it was stated within the judgement that “these are not ordinary buckles; they are sculptured designs cast in precious metal—decorative in nature and used as jewellery, principally as ornamentation.”
This case causes one to consider the application of this rule on garments. It can be argued that a great number of the big names in fashion, and the haute couture houses, design some ‘outfits’ that are “decorative in nature and principally ornamental”. The courts to-date have yet to recognise that in the eyes of an adoring public garments are considered to be ‘wearable art’

More light is shed on the conflict of ‘meanings’ by looking at two later cases involving the protection of costume designs. The decision in Whimsicality, Inc v Rubie’s Costume Co.
  did not award protection to Halloween costumes under the guise that ‘the artistic and utilitarian functions of clothing merge’
. Contrary to this decision the courts in National Theme Production, Inc. v Jerry B. Beck, held that the function of the costumes was separate from the actual design and thus awarded the protection. Both decisions were taken with reference to the Denicola test and this discrepancy proves to be an inconsistent tool for predicting a decision. It would be unsound to rely on the decision in National as this subjective test is unpredictable. There has always been a weariness of judges to assume the role of judging artistic value
.  To quote Justice of the Supreme Court Oliver Wendell Holmes said
 “it would be dangerous undertaking for persons trained only in the law to constitute themselves final judges of the worth of pictorial illustrations, outside the narrowest and most obvious limits. At one extreme some works of genius would be sure to miss appreciation (....) It may be more than doubted, for instance, whether the etchings of Goya or the paintings of Manet would have been sure of protection when seen for the first time.”  Considered in the light of the current situation, the genius has already been appreciated by the masses, and the style pirates alike. Should this not warrant attire to be covered by the law?
Function

‘Copyright does not protect the ideas it protects the way the idea is expressed in a piece of work but does not protect the idea itself.’ 
 If it is understood through cases such as Carol Barnhart v Economy Cover Corp.
 that the aesthetic features of a useful article can be protected when ‘they are not in anyway required or necessary for the performance of that utilitarian function’. It could be deduced that the vast majority of apparel could be covered as the elements that satisfy our vanity go further than what is in actual fact needed to be clothing.

‘As with any artistic endeavour, the number of possible creative expressions is only as limited as the human mind, and in haute couture, no one has yet to stop inventing.’
 It would be inaccurate of the ‘opposition’ to reply to this that the enforcement of copyright would prevent designers from being inspired from other works; nothing prevents inspiration, it is imitation that this device hopes to curb. 

Both the Copyright Office and the courts held the belief (in their judgements and legislation) that the primary function or the ultimate use of fashion is utilitarian.
 In rebuttal to this argument the many supporters of garment protection assert that the “primary market value rests not in its function but in its appearance.”
 It is an eternal truth that the vanity of women will prevail in a battle with practicality; it is undoubtedly true that they will spend more on beauty. 

In Mazer v. Stein 
 the Supreme Court of America deemed that a statuette that had been reproduced as a lamp base was capable of qualifying for protection notwithstanding the fact that it had an intrinsic utilitarian purpose.
 It was held by the court that consequent to the artistic skill required in producing the statuette it would therefore be classified as fine art.
 The question arises from an acknowledgement of this fact as to why the preparation of a garment would not require artistic skill and therefore remove its ability to be classifies as a fine art.
The refusal to extend copyright can be party attributed to the incorrect assumption that the garments are ‘solely useful articles’
. Only the elements of the garment that could be identified as artistic individually from the utilitarian aspects of the work were awarded limited protection under the Copyright Act. The case of Poe v Missing Persons
 highlights the question of what is definable as art; as opposed to a useful article. The student created a work which she classified a ‘soft sculpture’ and the defendants took the opposite view that the object in question was merely a garment. The debated article was in fact a bathing suit that had been made by filling clear plastic with crushed rocks. Even the unqualified observer would find it difficult to imagine this as a functional object. ‘The court held that the work could be afforded copyright protection because it was not clear “by looking at the suit whether a person wearing the object could move, swim, sit, stand or lie down without unwelcome or unintended exposure.”
 

The Copyright Office enacted Regulation  202.10(c) to narrow the Supreme Court's open-ended extension of copyright protection
: 
“If the sole intrinsic function of an article is its utility, the fact that the article is unique and attractively shaped will not qualify it as a work of art. However, if the shape of a utilitarian article incorporates features such as artistic sculpture, carving, or pictorial representation, which can be identified separately and are capable of existing independently as a work of art, such features will be eligible for registration”
Ted Arnold Ltd.v. Silvercraft Co.
 gives us a perfect example of the application of this test where it was held that copyright protection was applicable for the casing of a pencil sharpener mimicking the appearance of an antique telephone. The judgment read "[We] would not agree with defendant that its `sole intrinsic function . . . is its utility.' Customers are paying fifteen dollars for it, not because it sharpens pencils uncommonly well, but because it is also a decorative conversation piece." If this is considered in light of garments would it not be appropriate to infer that a person might pay £2000 for a Calvin Klein blouse because it is likely to be appreciated, not because it keeps them warm.
Monopolies

The opposition to the coverage of garments under Copyright is also founded on the view that to provide this protection would create monopolies within the industry. In 1935 the Fashion Originators guild of America formed a trade association of garment manufacturers and retailers whose mission was to protect designers from style piracy. Retailers and manufacturers signed a “declaration of cooperation” wherein they pledged to deal only in original creations.
 Their weapon of choice: ‘the little red card’ was awarded to all “non-cooperating retailers”
. The members of this association were prohibited from doing business with red card holders, under penalty of heavy fines.

The success of these methods was deemed by the courts to be violating the Sherman Anti-Trust Act.
 The judgement was given as it was held that the collective practices used by the Guild in order to prevent further design piracy lessened competition and subsequently create undesirable monopolies.

The Trade Commission issued a cease-and-desist order to the Fashion Originators' Guild because it was found to be in violation of the Sherman and Clayton Acts by creating an unfair monopoly. It was found by the court that the Guild had acted in a manner that had altered the ‘flow of free competition’ and was not beneficial to the public. The following reasons were given: 

“..it narrows the outlets to which garment and textile manufacturers can sell and the sources from which retailers can buy; subjects all retailers and manufacturers who decline to comply with the Guild's program to an organized boycott; takes away the freedom of action of members by requiring each to reveal to the Guild the intimate details of their individual affairs; and has both as its necessary tendency and as its purpose and effect the direct suppression of competition from the sale of unregistered textiles and copied designs.”
 The fashion designers were only seeking to protect their work and what they considered to be their rights. The government then enforced similar practices on countries that did not protect Intellectual Property rights.
Protection in other jurisdictions: 

Those that argue that the pitfalls of copyright protection in fashion include an imminent loss of creative output have not been exposed to the genius that is produced in some of the European fashion houses
. In France the copyright for garments dates back to 1793. There has been no decline in the quantity or quality of garments that are born from the French fashion industry, no “hindrance to either the industry’s ability to create new designs or the public’s ability to purchase…” 
 The lack of reciprocal protection has in fact caused many European designers to not provide the pirates with further ammunition by refusing to send select pieces for sale in America.
  A case that illustrates this point involves two of the big names in fashion: American designer Ralph Lauren and the French couture house Yves Saint Laurent. The French company took Lauren to court over the copyright infringement of a ‘sleek tuxedo dress’. The court held that the violation had occurred and ordered Ralph Lauren to pay £233, 000.
 Traditionally it was not uncommon for American designers to ‘plunder’ the designs of European fashion houses
 .
It is at this point important to return to the last point made in the previous section and explore certain hypocritical elements of US conduct. One of the ‘normative forces’
 in copyright law, the TRIPs Agreement was in a sense pushed through by the US. The motivation for this push was quiet obviously economical. Figures were quoted at hearings that losses to the effect of $6 billion were being suffered by the video industry. And a further $1.3 billion was lost due to the lax copyright regimes of (amongst others) Brazil, Egypt, Indonesia, Malaysia, Nigeria, the Philippines, the Republic of Korea, Singapore, Taiwan and Thailand.

The questionable conduct is the creation of the Omnibus Trade and Competitiveness Act of 1988 which allowed the creation of a ‘watch-list’ for countries that fell short of protecting US intellectual property. An appearance on this list would in turn warrant the US to investigate and possibly respond in the form of trade retaliation. This seems not to correspond with the action taken following the creation of the Fashion Originators Guild of America who hoped by the same means of control to secure their rights.
Recently implemented directives in England are equally breaking the illusion that the extension of protection would be detrimental. The Registered Designs Regulations 2001 amended the Registered Designs Act 1949 and made minor consequential amendments to other Acts
. The changes include the ability of designers to now seek protection for a ‘one-of’ piece such as those seen on the catwalk for runway shows. Further than this protection is also awarded to the design itself
 rather than the specific garment; this subsequently allows the designer a larger scope of protection.
 “These changes can help fashion designers take advantage of the most innovative elements in their design.”

Subsequent to the implementation of The Registered Designs Regulations 2001 in Britain the Office for Harmonisation in the Internal Market in Alicante established an EU-wide single design registration system. It is interesting to note that in the two years following the implementation of the Community Designs Register the registration of clothing, in terms of numbers, has become the third highest group to apply for registration.

Designers within the EU can choose to  rely on the Community unregistered design right This particular form of protection is of value to a clothing designer as it encompasses the different aspects of the item that my need to be protected; colours and ornamentation not excluding surface decoration. “While this is unlikely to have an impact on the continued practice of ‘drawing inspiration’ from previous designs, true plagiarists should beware.”

The alternative solutions
The perpetual question now still remains; How? The other countries have shown it to be possible. The need for it is undeniable. So which is the best possible method for implementing protection for fashion designs within the United States Intellectual Property regime? Although the implausible option of Copyleft or the ‘free art movement’ would only be successful in a utopian society. The concept has shown it has some merit within the software world. Of the two alternative options to be proposed the first is used to show the possibilities do not end with Copyright. However this second and more viable option will form the subject of the final part of this section.
The origins of the right to publicity can be found in the invasion of privacy torts. More specifically, from the invasion of privacy based on the misappropriation of identity. The right to publicity seeks to provide “redress for the economic harms that accompany the unauthorised exploitation of an individual’s persona.”
 The tort came into existence and began establishing itself as a doctrine within the courts during the 1950’s and received federal recognition in 1977. Before analysing the validity this novel form of redress for fashion designers a short explanation of the origins of this thought will be necessary in order to judge in context if this is sound reasoning.
The doctrine was widely applied by the courts with regards to the United States entertainment industry. The cases that are likely to lend their support in applying this doctrine to fashion are: Waits v. Frito-Lay, Inc.
, White v Samsung Electronics America, Inc.
 Motschenbacher v R. J. Reynolds Tobacco Co.
 and Midler v Ford Motor Co.
 the last two cases will be the object of this discussion. 
The first of the two cases is Motschenbacher. It involved the misappropriation of a famous race car driver’s name, likeness and personality.
 His persona was used in an endorsement of Winston cigarettes which depicted his recognisable car. The advertisement was produced by adding two details to the photograph of Motschenbacher and his car. The courts recognised the specific economic nature of the damages inflicted by this appropriation
.
The second case that will be discussed involves the exploitation of something much more personal than sporting equipment. The singing voice of Bette Midler was falsely replicated by an impersonator to the effect that the public would associate her voice with the product. Since a person’s voice, more particularly the voice of a famous artist is in a sense their trademark, “to impersonate her voice is to pirate her identity”. It is possible with lateral thinking to assume that the voice of the designer is capable of being copied in the same way as a particular style of a famous fashion house is “Widely known and is deliberately imitated”
 by the style pirates.
The right do publicity would only entitle the actual designer rather than the corporation to have standing to sue.
 The designer could sue for common law misappropriation of the design trades that are the essence of his or her work. This would be in keeping with the above quoted case of Midler where it could be inferred that a defendant had deliberately appropriated the designer’s “voice” in the form of his designs, and style.
 Also paralleling the Midler case a designer would have the possibility to litigate against copycats such as ABS for creating inferior quality cheap imitations that will be associated with the original. 
The damages that could be awarded include the estimation for fair market value of their services and lost sales or profits. The court could also award punitive damages if it was proved that the appropriation involved oppression, fraud or malice.
For those who find this hypothetical all too dubious the answer given by Samantha L. Hetherington, is quite simple: “Amend the copyright act to include protection for fashion.”
This brings us to the second and more appropriate proposal; the extension of copyright to cover the disputed field would give rise to a number of advantageous circumstances for designers. 
 ‘Copyright law is flexible’
, this fact has already been show by the inclusion of architectural works within the scope of its protection. The expansion here is more significant as architecture also represents a creation with an intrinsically useful function. An additional advantage of copyright (as opposed to for example patent protection) is the ease of application. The time taken to process a patent application would be outstanding long after the power of this right would have expired. An equally useless way of attempting to circumvent the issue of copying would be to not ‘publish’ or make available the design. This would qualify it for protection under common law but prove to be ineffective as it would consequently stop the designer for acquiring the much valued public awareness.
Should this form of redress be made available a designer would benefit from the ability to seek an injunctive remedy to prevent any copycat of his or her design from making and selling copies of it. It would further, give them the right to dispose of the offending garments. The award of damages can be received in either actual or statutory, and real profits. The most beneficial for small designers would be the possibility for the court to award costs. Often the fees and expenditure relating to the hiring of an attorney and the actual proceedings would be inhibitative. 

Contrary to the arguments that state that copyright would prevent designers from finding inspiration, it is more appropriate to assert that without adequate security in the ability to profit form their works the designers will loose an economic interest in continuing to create.
 And as shown, those countries who have long afforded protection to their creative talents have thriving fashion industries that continue to grow.

All creative art is in a sense derivative. “We stand on the shoulders of the scientists, artists and craftsmen who preceded us. We borrow and develop what they have done; not necessarily as parasites, but simply as the next generation. It is at the heart of what we know by progress.”

Conclusion
The United States is among the hundreds of signatories
 to the Berne Convention 1886 which grants the ‘moral rights of attribution and integrity, and certain exclusive economic rights to a work's translation, reproduction, performance, and adaptation’
. This Convention was aimed at providing a normative platform in intellectual property law. The US is currently meeting only its minimum requirements. It is aimed at providing for members the comfort of reciprocal protection. If the US is obliged to award these protections to the EU and UK it should do more to foster its own cultural library. 
Monopolies in fashion do not exist
 and there is such an appreciation for the ‘art form’ that its seperability can no longer be argued. The alternative solutions do not end with those proposed above; the time has come for the US to accept the European example and conform to higher standards of protection. In such a lucrative industry it would be in the interests of national economy to secure the rights to designs of garments. Just as American music and movies are sought after by an impressionable public; to protect the latest trends is an investment worth taking.

Bibiliography

Articles

S. Priya Bharathi, Comment, There is More Than One Way o Skin A Copycat: The Emergence of Trade Dress to combat Design Piracy of Fashion Works, 27 Texas Technical Law Review. 1667, 1671 (1996)

Leslie J. Hagin, A Comparative Analysis of Copyright Laws Applied to Fashion Works: Renewing the Proposal for Folding Fashion Works Into the United States Copyright Regime, 26 Texas International Law Journal 341, 288 n.25 1991

Samantha L Hetherington ‘ Fashion Runways Are No Longer the Public Domain: Applying the common Law Right of Publicity to Haute Couture Fashion Design’ Hasting Comm & Ent L.J. 43 2001-2002 citing Steven M. Fleischer, The right of Publicity: Preventing an Identity Crisis, 27 N. Ky L. Rev. 985, 988 (2000)

Kenneth Hutchinson, Design Piracy, 18 Harvard Business Review 191, 194( 1939-1940) 

Mark Lawry (coordinator) Current Comment, Intellectual Property and Information Technology, New Law for Designs, Business Law Review, 262, November 2001

Fiona Macmillan, Copyrights Commodification of Creativity (accessed 5/03/05) available at: http://www.oiprc.ox.ac.uk/EJWP0203.pdf

Christine Magdo, ‘Protecting Works Of Fashion From Design Piracy’, LEDA at Harvard Law School, (accessed 26/2/05) available at: http://leda.law.harvard.edu/leda/data/36/MAGDO.html
Roland Mallinson, Clare Young, Case Comment, Industrial Plagiarism and the “Gap” in Design Protection (2005) EIPR

Jennifer Mencken, ‘A Design For the Copyright of Fashion’, B.C. Intellectual Prop. & Tech. F. 121201 (1997) available at http://www.bc.edu/bc_org/avp/law/st_org/iptf/articles/content/1997121201.html

Safia A. Nurbhai, ‘Style Piracy Revisited’, Journal of Law and Policy 490 (2001-2002)

Kal Raustiala, ‘Fashion Victims’, New Republic Online, (March 15) available at www.tnr.com

 J.H. Reichman, Design Protection and Legislative Agenda, 55 L. & Contemporary Problems. 281, 283 (1992)

Barbara Ringer, The Unfinished Business of Copyright Revision, 24 UCLA Law Review. 951, 976 (1977)

Caroline Salamonsson, Foolproof Design (accessed 27/03/05)

available at : www.fashioncapital.co.uk/content/view/234/0/

Simon Stokes, Tarlo Lyons, Some Reflections on Art and Copyright (accessed 5/03/05) available at: http://www.oiprc.ox.ac.uk/EJWP0604.html

Stuart Jay Young, Freebooters in Fashions: The Need for a Copright in Textile and Garment Designs,  Copyright L. Symp (ASCAP) 76, 103 n.10 (1958)

Websites
http://www.copyrightaid.co.uk/berne_convention_signatories.htm

http://usinfo.state.gov/topical/econ/ipr/ipr-glossary.htm

http://www.culturalpolicy.org/issuepages/issuetemplate.cfm?issue=Law
http://www.dressforsuccess.nl/nieuws/news-details.id.911.titel.Tyra-Banks-modeling-Victorias-Secrets-diamond-bra.aspx
http://www.law.cornell.edu/
http://www.copyright.gov/
http://i-newswire.com/index.php (15/03/2005)

http://patent.gov.uk/copy/definition.htm

http://www.patent.gov.uk/about/ippd/issues/directive.htm

� covered by yet another television program ‘Entertainment Tonight’


� Wolfenstein v. Fashion Originators Guild of America., 244A.D. 656,657 (N.Y. 1935). 


� Christine Magdo, ‘Protecting Works Of Fashion From Design Piracy’, LEDA at Harvard Law School available at: http://leda.law.harvard.edu/leda/data/36/MAGDO.html


� The “Copycat King” Victor Costa brought in close to $50 million in 1998 and Jack Mulqueen grossed an astronomical sum of more than $200 million from articles he readily admitted to copying.


Citing: Safia A. Nurbhai, ‘Style Piracy Revisited’, Journal of Law and Policy 490 (2001-2002)


� ‘Pirates’ in the context of this dissertation are the individuals who dishonestly appropriate the work of another in the fashion industry.


� Kal Raustiala, ‘Fashion Victims’, New Republic Online, (March 15) available at www.tnr.com


� The head of ABS, Allen B Schwartz, has admitted that he will watch fashion events such as the academy awards telecast, sketch the dresses that the stars parade down the red carpet, and “the next day decide which gowns will be adapted or interpreted.” 


� Jennifer Mencken, ‘A Design For the Copyright of Fashion’, B.C. Intellectual Prop. & Tech. F. 121201 (1997) available at http://www.bc.edu/bc_org/avp/law/st_org/iptf/articles/content/1997121201.html


� Ibid.


� Author will be held to mean the person from which a creative work originates


� Droit de suite, paternity rights and the collection of royalties through (in the UK) such societies as the Design and Artists Copyright Society. 


� Model Tyra Banks famously wore a $10 million dollar Victoria’s Secret Bra which boasted 2900 diamonds on 10 carat white gold. It is safe to state that this intimate apparel is ‘over-qualified’ as a means of support.


� Jennifer Mencken, ‘A Design For the Copyright of Fashion’, B.C. Intellectual Prop. & Tech. F. 121201 (1997) available at http://www.bc.edu/bc_org/avp/law/st_org/iptf/articles/content/1997121201.html





� Signatory to the same regulatory conventions (the Berne convention and TRIPs Agreement)


� Leslie J. Hagin, A Comparative Analysis of Copyright Laws Applied to Fahion Works: Renewing the Proposal for Folding Fashion Works Into the United States Copyright Regime, 26 Texas International Law Journal 341, 288 n.25 1991


� J.H. Reichman, Design Protection and Legislative Agenda, 55 L. & Contemporary Problems. 281, 283 (1992)


� Ibid.


� I-Newswire,-- http://i-newswire.com/index.php (15/03/2005)


� Kenneth Hutchinson, Design Piracy, 18 Harvard Business Review 191, 194( 1939-1940)


� Barbara Ringer, The Unfinished Business of Copyright Revision, 24 UCLA Law Review. 951, 976 (1977)


� Jennifer Mecken, A Design For the Copyright of Fashion, B.C. Intell. Prop. & Tech. F. 121201 1997


� Christine Magdo, ‘Protecting Works Of Fashion From Design Piracy’, LEDA at Harvard Law School available at: http://leda.law.harvard.edu/leda/data/36/MAGDO.html


� Whimsicality, Inc v Rubie’s Costume Co. 891 F.2d 452 (2d Cir. 1989) 


� 632 F. 2d 989 (2d Cir. 1980)


� Ibid. 990


� Jennifer Mencken, A Design For the Copyright of Fashion, B.C. Intell. Prop. & Tech. F. 121201 1997


� 891 F.2d 452 (2d Cir. 1989)


� Safia A. Nurbhai, Style Piracy Revisited, Journal of Law and Policy 490 (2001-2002)


� Simon Stokes, Tarlo Lyons, Some Reflections on Art and Copyright


� Bleinstein v Donaldson Litographing Co. (1903) 188 US 239


� http://patent.gov.uk/copy/definition.htm


� 773 F.2d 411,418 (2d Cir. 1985) the objects in question, mannequin’s artistic elements were said to be “inextricably intertwined” from their utilitarian function.


� Jennifer Mencken, A Design For the Copyright of Fashion, B.C. Intell. Prop. & Tech. F. 121201 1997


� Safia A. Nurbhai, Style Piracy Revisited, Journal of Law and Policy 490 (2001-2002)


� Wm. Filene’s Sons Co. v. Fashion Originators Guild of America., 14 F, Supp. 353, 354(D Mass. 1936), aff’d, 90 F. 2d 556 (1st Cir. 1937) 


� 347 U. S. 201 (1954)


� Id at 213.


� Protection for the artistic aspects of articles utility, 72 Harvard Law Review152, 1525 (1959)


� Jennifer Mecken, A Design For the Copyright of Fashion, B.C. Intell. Prop. & Tech. F. 121201 1997


� 745 F. 2d 1238 (9th Cir. 1984)


� Safia A. Nurbhai, Style Piracy Revisited, Journal of Law and Policy 490 (2001-2002)


� Ibid 


� 259 F. Supp. 733 (S.D.N.Y 1966)


� Safia A. Nurbhai, Style Piracy Revisited, Journal of Law and Policy 490 (2001-2002)


� Stuart Jay Young, Freebooters in Fashions: The Need for a Copright in Textile and Garment Designs, ( Copyright L. Symp (ASCAP) 76, 103 n.10 (1958)


� In 1936 the Guild, in this way, controlled 60% of clothing priced over $10.75 as well as 38% of the items costing at wholesale more than $6.75. Citing: Safia A. Nurbhai, Style Piracy Revisited


� Jennifer Mecken, A Design For the Copyright of Fashion, B.C. Intell. Prop. & Tech. F. 121201 1997


� Jennifer Mecken, A Design For the Copyright of Fashion, B.C. Intell. Prop. & Tech. F. 121201 1997


� Safia A. Nurbhai, Style Piracy Revisited, Journal of Law and Policy 490 (2001-2002)


� Fashion Originators Guild v Federal Trade Commission 312 U.S 457 (1941)


� Year after year exquisitely unique ‘ranges’ are produced by the couture industry ready to be toned down before reaching the shelves as ‘prêt à porter’. Repetition would only be apparent in the applause each one receives.


� Jennifer Mecken, A Design For the Copyright of Fashion


� Ibid.


� Copycat Designer Lauren Labeled With Original Sin, The Herald (Glasgow) 1994


� Christine Magdo, PROTECTING WORKS OF FASHION FROM DESIGN PIRACY, LEDA at Harvard Law School available at: http://leda.law.harvard.edu/leda/data/36/MAGDO.html


� Fiona Macmillan, Copyrights Commodification of Creativity


� Ibid. 


� The UK Patent Office: http://www.patent.gov.uk/about/ippd/issues/directive.htm


� Mark Lawry (coordinator) Current Comment, Intellectual Property and Information Technology, New Law for Designs, Business Law Review, 262, November 2001


� E.g. once registered, a fabric pattern, regardless of where it is found to have been infringed ( garment, hand bag) is within the scope of protection. Citing : Caroline Salamonsson, Foolproof Design 


available at : www.fashioncapital.co.uk/content/view/234/0/


� Caroline Salamonsson, Foolproof Design available at : � HYPERLINK "http://www.fashioncapital.co.uk/content/view/234/0/" ��www.fashioncapital.co.uk/content/view/234/0/�


 Citing: Jeremy Philpott of the UK Patent Office. 


� Roland Mallinson, Clare Young, Case Comment, Industrial Plagiarism and the “Gap” in Design Protection


� Samantha L Hetherington ‘ Fashion Runways Are No Longer the Public Domain: Applying the common Law Right of Publicity to Haute Couture Fashion Design’ Hasting Comm & Ent L.J. 43 2001-2002 citing Steven M. Fleischer, The right of Publicity: Preventing an Identity Crisis, 27 N. Ky L. Rev. 985, 988 (2000)


� 978 F2d. 1093 (9th cir 1992)


� 1992 U.S. App LEXIS 19253 (9th Cir. 1992)


� 498 F. 2 d 821 (9th Cir 1974)


� 849 F.2d 460 (9th Cir 1988)


� Samantha L Hetherington ‘ Fashion Runways Are No Longer the Public Domain: Applying the common Law Right of Publicity to Haute Couture Fashion Design’ Hasting Comm & Ent L.J. 43 2001-2002


� On an identity with commercial value


� Midler v Ford Motor Co. 849 F.2d 460 (9th Cir 1988)


� In the case of a deceased designer, for example Gianni Versace, the successing head designer would be the obvious choice.


� Embodiment of his or her design ethos instead of his or her style


� Safia A. Nurbhai, Style Piracy Revisited, Journal of Law and Policy 490 (2001-2002)


� S. Priya Bharathi, Comment, There is More Than One Way o Skin A Copycat: The Emergence of Trade Dress to combat Design Piracy of Fashion Works, 27 Texas Technical Law Review. 1667, 1671 (1996)


� Copyright has been given to garment designs in France since 1793


� Simon Stokes, Tarlo Lyons, Some Reflections on Art and Copyright


Citing: Mr Justice Laddie, “Copyright: Over-srength, Over-regulated, Over-rated?”


�The United States became a signatory to the Berne Convention in 1989.http://www.copyrightaid.co.uk/berne_convention_signatories.htm


� http://usinfo.state.gov/topical/econ/ipr/ipr-glossary.htm


� Jennifer Mecken, A Design For the Copyright of Fashion








20

