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Foundational Issues in Law is a second year optional module on the LLB at York Law School. The module considers the fundamental nature of law and justice by addressing underlying philosophical, political, social and cultural issues which have resonance elsewhere in the Law curriculum, through the consideration of meaningful examples.  The module is broken down into five blocks:

1. Utility and Rights

2. The Characteristics of law

3. Judging

4. Critical Accounts of Law

5. The authority of law

One two-hour session in the Critical Accounts of Law block is devoted to “Feminist legal theory”. The session also links back to the block on judging as it is primarily focused on feminist judging.  In these materials we consider the following:
· The learning outcomes for the module

· The aims of the feminist legal theory session
· Feminist judging exercise

· Assessment

· Suggested reading

The learning outcomes for the module are:

1. demonstrate knowledge and critical understanding of a variety of philosophical, political, social and cultural (‘philosophical etc’ below) issues relevant to law

This requires you to be able to describe, analyse and evaluate arguments relating to the issues you encounter in the module. These issues may include, for example, the nature of justice; the characteristics of law; the nature of judging; and critical; accounts of law.  In simple terms, ‘describing’ involves showing that you can give an accurate account of something (eg, an argument); ‘analysis’ involves showing that you know how it can be broken down into its components and how it relates to other things (eg, other arguments), and ‘evaluation’ involves explaining what you think about it and why.  The reference to ‘critical’ understanding is particularly significant for work beyond Year 1, and refers to the idea that you should be subjecting the issues to critical scrutiny and not taking things for granted.  You should also be developing your own views, and subjecting them to similar critical scrutiny.

2. identify, retrieve and discriminate among sources of information relevant to philosophical etc questions about law

This requires you to be able to undertake research of sources of law and sources relevant to philosophical etc questions about law, and to understand the significance, authority and credibility of the sources in question.  It also requires you to be able to evidence your research through audit trails and the use of appropriate referencing techniques.

3. synthesise and analyse a variety of information sources to develop further knowledge, construct arguments, draw conclusions supported by appropriate authority, and evaluate the merits of alternative arguments

This requires you to be able to develop arguments relating to issues involving philosophical etc questions about law and to support your arguments with reference to relevant sources. The reference to ‘evaluating’ arguments is particularly significant for work beyond Year 1.  Where appropriate, you should be considering which arguments you prefer to others, and explaining, with appropriate evidence, why.

4. demonstrate an awareness of the significance of academic integrity and an ability to act with academic integrity

This requires you to understand and to act in accordance with some of the values which underpin scholarship and your responsibilities as a legal scholar and a member of a learning community, with particular reference to appropriately acknowledging the work of others on whose work you draw to support your learning. This includes both the formal acknowledgement that you are supposed to give in respect of sources to which you refer in your work, and also an appropriate level of acknowledgement of the collaborative nature of the work on this module.
The aims of the feminist legal theory session are to:

· Provide a general introduction to feminist legal theories and the different feminist approaches to law. This is achieved through a short lecture.
· Provide a brief introduction  on the gendered nature of legal decision making through examination of the statistics on female judges and the reaction to the  appointment of Brenda Hale to House of Lords
· Ask students to consider whether there is a distinctive female or feminist voice in judging. This is done through a specific exercise.

Feminist judging exercise

The students are asked to read the decisions of Brooke L.J. and Hale L.J. in Parkinson v St James and Seacroft University Hospital NHS Trust [2002]. The names of the judges are removed from the decisions.  
The students are asked to read the judgments with the following questions in mind:

· Which is by a female and which by a male judge?
· How would you characterise their differences?
This is then used to provoke a discussion on the nature of the “voice” of the judge. We have now run this exercise twice and in general the students could in general tell the difference. Interestingly most preferred what they perceive as the “neutral voice” of Brooke L.J.’s judgment. The rationale for choosing this decision is that Rackley (2006) has written about it and therefore the students can be provided with further reading to consider. 
The exercise is integrated with other work in the module in a number of ways:

The “Critical Accounts of Law” Block also involves with a consideration of critical legal studies (both at a general theoretical level, and then with particular reference to CLS accounts of legal education).  Students have the opportunity to consider feminist approaches to law in comparison / contrast with CLS.

The “Critical Accounts of Law” Block follows on from the Block on “Judging” in which students analyse in some detail the decision of the US Supreme Court in Bush v Gore 531 U.S. 98 (2000).  The broad aim of the Block is to develop an understanding of formalism and legal realism in judging.  (That Block itself follows the “Characteristics of Law” Block in which students work on the theories of law of Hart and Dworkin, which have much to say about the role of judges and their use of legal and extra-legal considerations in decision-making.) The aim of the Bush v Gore exercise is to identify and evaluate within the judgments of the Supreme Court Justices instances of formalist reasoning, and of realist / pragmatist reasoning.  The male / female judgment exercise allows students to undertake a similar analysis of how formalist and “non-formalist” considerations are viewed as relevant by judges, and to take an evaluative position on that.
The use of judgments to explore jurisprudential ideas is a significant aspect of the module.  Judgments are a recognisable device encountered by students elsewhere in the curriculum, and by making them visible in the context of learning about jurisprudence, it is hoped that jurisprudence as a proposition will be both demystified and shown to be properly related to what happens elsewhere in the curriculum.  It is hoped that this will have a positive impact on learner motivation and engagement.  There is no set textbook (although a number of options are identified for students) and much of the work in the formal learning activities is based on the consideration of “hardcore” jurisprudential material and cases.  So, for example the Utility and Rights Block is driven by Fuller’s fictitious judgments in the case of the Speluncean Explorers; Hart’s and Dworkin’s theories are applied through consideration of R. v Chief National Insurance Commissioner Ex p. Connor [1981] Q.B. 758 (manslaughter by beneficiary under will; can they inherit?).
Since the publication of Feminist Judgments: From theory to practice we have also considered whether it would be possible to use one of these judgments in conjunction with an original judgment from one of the cases. We think that this would certainly be possible. The commentaries on the cases would provide the students with a basis for understanding the difference in approach in the feminist judgment.

The book provides a range of judgments from which to choose and it would be important in deciding which one to consider issues such as:

· How far the judgment should be in an area of law with which all the students are familiar. There are some cases with which students may be quite familiar from core modules, e.g. Royal Bank of Scotland v Ettridge (No 2). Even with this familiarity we think it would be an interesting exercise to see if students when confronted with the feminist judgment and one from the case would be able to distinguish them, and on what basis. 
· How far there are distinctive “masculine judgments”. In the case of YL v Birmingham City Council there is already a judgment in the case from Baroness Hale. If time permitted it would be interesting to offer students three judgments from that case: one from the (male) majority, Baroness Hales’s and the feminist judgment.

Assessment
The module is assessed by a learning portfolio.

In a Learning Portfolio students are required to produce items of evidence to demonstrate that they have met the Module Learning Outcomes.  The key proposition of the portfolio is its student-centred nature.  Students can themselves identify what they want to put in their portfolio, in order to demonstrate most effectively in the context of their learning how they have met the MLOs (although we do provide some prompts and guidance for students about what kinds of items of evidence may be particularly effective).

Several portfolio submissions in 2010-11 incorporated evidence relating to the feminist judgments exercise.  This evidence took a variety of forms, including annotated copies of the judgments used in the exercise; pieces of reflective writing on the exercise; and self-set essays.  This suggests that the exercise had resonance and value for learners.  
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