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Re: Increasing Diversity in the Legal Profession: A Report on Government Proposals
I’ve included in this letter some brief comments on the recent consultation paper ‘Increasing Diversity in the Legal Professions’, together with copies of two recent articles on the position of part-time law students – a distinctive cohort with particular needs, whose position is completely overlooked in the Government’s consultation document. 

Para 16: The White Paper on Legal Services envisages the Legal Services Board providing oversight regulation, delegating day to day regulation to the front-line regulators.  For the model of regulation, set out in the White Paper, to work effectively I would argue that Legal Services Board needs to have powers of effective oversight. In the context of increasing diversity within the legal profession, the historic position has been that the professional bodies have had existing responsibility for day to day regulation, including monitoring diversity within the profession. Despite this responsibility, there have been recurrent (and justifiable) criticisms of the profession’s record on diversity and equality issues.  Indeed, the very existence of the Legal Services Consultative Panel’s Recommendations and the Government’s Response can be seen as an important recognition of existing problems.  Moreover, there remains considerable uncertainty about the track record of the legal professional bodies in directly influencing the behaviour and practices of their membership in respect of diversity issues in recruitment and progression.  In this context effective, independent regulation and monitoring of these issues appears even more pressing.

At the very least, I would recommend that a key element of the Legal Services Board’s statutory powers of oversight should deal with diversity issues, in line with stated objectives and principles of the regulation of legal services.  I would argue that the extent to which FLRs are not simply monitoring diversity, but actually delivering effective strategies of increasing diversity, reinforced by appropriate regulatory sanction for failure has to a be a formal stage in the LSB’s review of Front-line Regulators’ effective regulation of their membership.  These issues are too important to allow ultimate responsibility for oversight to slip.

In general I welcome the Government’s attention to this issue and many of the proposals, particularly the stated steps to request data from firms and chambers about diversity within the organisations. 

Para 40: The Government believes that responsibility to collect and monitor data should lie with firms and chambers. I agree.  However I am interested to know whether the Government will legislate to ensure that this responsibility is formally recognised. Moreover, I note that ministers will be writing to firms and chambers to ask that they publish this data. Again, I would argue that it would useful for the Government or ultimately the Legal Services Board to be equipped with powers to compel the publication of this data if it doesn’t appear – and perhaps, more significantly, with powers to act if there are recurrent problems in relation to diversity within particular firms and chambers. 

Para 43: Once again, I support the Government’s long term goal that the vast majority of firms should collect and publish data. I was interested to see the proposed tables for reporting data. While it may not be possible to publish data in respect of all potential indices of discrimination and disadvantage, for example sexuality, I think it would be useful if the Government explores the possibility of identifying other significant categories around which data could be regarded.  Socio-economic factors have been consistently identified as important in denying access to the legal profession, thus it might be useful to consider whether data on the numbers of solicitors/barristers within particular firms/chambers who attended state schools/ ‘new’ universities could be incorporated into published data.

The Government is also clear that Firms/Chambers should adopt policies designed to support equality of opportunity. Once again, this is not a controversial proposal; the difficulty in practice will be in ensuring genuine equality of opportunity. A range of groups and individuals currently experiencing difficulties in gaining access to and then progression within the legal profession, already enjoy formal equality of access.  Thus the profession should be encouraged to base its recruitment decisions on more objective constructions of ability and merit, rather than instinctive assumptions about the indicative value of attendance at the ‘best’ universities, or of performance at A-level.

Para 51: While the Government is right to be encouraged by the range of scholarships and other schemes in place that may help with the high financial costs of gaining access to the legal profession it should recognise the limitations of these schemes.  The Law Society’s Diversity Access Scheme is a good example of one such scheme.  It offers opportunities for non-traditional students to gain work experience, to be put in touch with solicitor mentors and, for a small number of individuals, help with fees on either the Common Professional Examination or the Legal Practice Course.  While this is to be welcomed, the scheme is in its infancy and remains relatively restricted in scope.  Moreover, its limited impact for part-time law students (see further below) highlights the way in which they may be victims of multiple disadvantages.  Their biographical characteristics and their difficult experiences while studying reveal them to be precisely the type of students who would benefit from such a scheme.  However, part-time law students face considerable difficulty in finding the time for work experience and in gaining access to services such as careers information, which could alert them to the existence of such schemes (nearly 66% of those in the study discussed below had never taken part in any extra-curricular activities such as careers fairs – moreover, women were much more likely than men not to have taken part).  Schemes and Scholarships need to be much effectively targeted at precisely the sorts of students who are most in need of assistance.

Para 53/54:  While the ILEX route provides a valuable access route to the legal profession, this should not be seen as the solution to the problem.  Legal executives continue to experience significant difficulties in practice, and frequently highlight their position as ‘2nd class citizens within legal practice’. Arguably, the access route represented by ILEX (which is increasingly appealing disproportionately to women) has in fact served to unfairly confirm the route’s status in the eyes of much of the wider legal profession and in society as a less prestigious pathway into law.
  Moreover, the ILEX route requires considerable sacrifices of those continuing to work, study and frequently balance caring responsibilities.  The ILEX route is not a comparable alternative either in terms of pressures experienced while studying or in terms of the esteem in which the final qualification is viewed.  I have less data about how those who’ve qualified as a solicitor through the ILEX route have fared in their professional lives and would be interested to pursue research along these lines in the future.

Part-time Law Students

These students are a glaring absence in the Government’s response (and indeed in the LSCP’s original recommendations.)  They fail to feature in either the discussion on higher education or in any consideration of the sorts of groups who are likely to experience difficulties in gaining access to the profession. 

By Part-time Law students, I refer to those students formally registered on face to face part-time LLB programmes. Clearly, given the rising levels of student debt and attendant pressures for students to engage in part-time paid employment during term time, the notion of a full-time law student is increasingly questionable. However such a focus continues to ignore the ways in which those registered on part-time law degrees have been consistently subsumed within the full-time cohort in discussions about legal education and access to the legal profession, despite part-time law students representing approximately 16% of the total law undergraduate population (see further breakdown of statistics in ‘The Forgotten Cohort article’ attached).

The enclosed articles (written with Iain McDonald of the University of the West of England) draw from the results of the first ever empirical study into the background, experiences and aspirations of part-time law students in England and Wales.
  I hope that they will be of some use and interest to the Government’s discussions with the professional bodies on these issues, but include a few key points below.

In recent years professional bodies and the government have taken a closer interest in monitoring the composition of the profession and tackling the under-representation of particular groups.  However serious problems remain, for example socio-economic class continues to play a divisive role in the profession, both as an entry barrier and as a dimension of the increasing fragmentation within the profession.

Part-time law students are likely to find themselves at the intersection of multiple disadvantages.  They are older; the majority of our sample were over thirty, with thirty-eight per cent of our respondents aged between thirty-one and forty, and a further eighteen per cent over forty-one.  By contrast, the average age at entry to the solicitors’ roll by direct entry is just twenty-eight.
  Part-time students are more likely to be from an ethnic minority background; over a third in our sample, compared with a quarter of all law graduates.
  They are much more likely to have attended a new university (nearly all institutions providing part-time legal education in England and Wales are ‘new’ universities), and our survey suggests that a substantial number will have had a broken educational background, with forty per cent not possessing A-levels.

The part-time students we surveyed expressed strong vocational motives, with two-thirds specifically wishing to enter legal practice.  As such, the distinctive social composition of part-time law students has the potential to make a significant difference to the diversity of the legal profession.  However, there is widespread evidence that the profession makes its own assumptions about the ideal entrant.  Successive research studies suggest that a graduate’s chances of becoming a solicitor (and it seems fair to assume that the Bar is the same) are significantly related to their A-level score, the institution they attended, their degree class mark, the school they attended at fourteen, their ethnicity, their work experience and whether they had relatives in the profession.
  

The necessity of working full-time to fund their studies means that, for many, vital legal work experience is simply out of the question.  Over half of our respondents had not had legal work experience. Interestingly, however, twenty-seven per cent of respondents either worked in or had employment experience of law-related occupations.
  This group accounts for the vast majority of those with legal work experience and were more likely to have arranged further placements.  They were also the only respondents to have secured training contracts.  This appears to confirm that the legal profession is more open to those it already knows or recognises as one of its own. 

Whether consciously or subconsciously, recruiters make assumptions about groups of applicants.  While the above factors will restrict the entry of certain groups, the multiple disadvantages of part-time law students serve to exclude them in greater numbers.  In other words, while a full-time law student may be older, or an Access course entrant or studying at a new university law school, a part-time law student is much more likely to be all of these things.  Given the Government’s broader commitments to lifelong learning and widening participation and its stated desire to increase diversity in the legal profession, the particular difficulties experienced by part-time law students need to be much more readily appreciated and integrated into policy-making in this area.  Part-time law students are more likely to suffer from multiple disadvantages when seeking to enter both branches of the profession. Government, universities and the profession need to work together creatively to construct support for part-time law students to help them achieve real equality of opportunity, without further marking them out as ‘messy’ or in need of ‘special treatment’.

My colleague, Iain McDonald and I have already met with policy officers of both the Law Society and Bar Council to discuss the issues relating to part-time law students and I would be happy to discuss the implications of the part-time law students’ study with officials from the DCA as they continue their work in implementing the changes necessary to increase diversity in the legal profession.

Yours sincerely, 

Dr. ANDREW M. FRANCIS

� See further, A. Francis ‘Legal Executives and the phantom of legal professionalism: The rise and rise of the third branch of the legal profession?’ (2002) Vol. 9 (1) International Journal of the Legal Profession 5-25 and A. Francis ‘“I’m not one of those women’s libber type people but…” : gender, class and professional power within the third branch of the English legal profession’ (2006) 15(3) Social and Legal Studies (forthcoming)
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