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A INTRODUCTION

The introduction in the 1970s of substantial protection from discrimination on grounds of sex and race placed Britain, alongside the US - from which the new provisions drew much of their initial inspiration - at the cutting edge of a generation of civil rights protections which subsequently swept the world. Since then UK law has not stood still, evolving over time as a result of judicial development and legislative enactment. However, the basic legal framework remains intact, albeit encumbered by layers of subsequent reform. There can be little doubt of the need to streamline and simplify what has become an ungainly legal edifice; equally important is the need to assess its foundations, seriously to consider whether they are able to bear the weight of the aspirations and objectives of our new multicultural society. Yet, the DLR seems curiously reluctant to interrogate those foundations.

In the generation or two since we stood at the forefront of discrimination law, new models have emerged in other jurisdictions reflecting and responding, inter alia, to the British experience. These new forms of protection seek to move beyond a simple non-discrimination imperative to embrace more proactive, equality-seeking approaches. There are signs of such a trend in policy thinking in the UK, exemplified by the introduction and extension of positive equality duties in the public sector, widespread acknowledgement that progress towards equality has been too slow and increasing recognition that persistent inequalities require more radical, innovative solutions (Equalities Review 2007). In our view, the DLR continues to focus largely on tackling discrimination rather than promoting equality.

The objects of the Review are stated as followed: ‘to consider the opportunities for creating a clearer and more streamlined equality legislation framework which produces better outcomes for those who experience disadvantage’ (p.11). We are concerned that the DLR has prioritised the former objective over the latter: Housekeeping concerns predominate with questions of efficacy, understood in terms of ‘producing better outcomes for those who experience disadvantage’, far less evident.  The result is a disappointing report which, while effectively tackling some issues, leaves other, sometimes glaring, difficulties unaddressed. This is not a review which examines or even acknowledges foundations; nor is it one which takes advantage of the wealth of evidence and experience of tackling inequality which has emerged since those foundations were put in place. This is a missed opportunity to produce a modern legislative framework fit for the purpose of combating inequality and promoting human flourishing in a fast-moving, marketised, multicultural Britain.        
B GENERAL CONCERNS
B.1 What kind of equality are we seeking?
B.1.1 Equality as fairness

The Review is entitled ‘A Framework for Fairness’. This resonates with the title of the final Report of the Equalities Review (2007), ‘Fairness and Freedom’, and with that of the original government White Paper proposing a single equality commission, ‘Fairness for All’ (2004). In some ways fairness is an appealing term: who after all can disagree with it? Moreover, evidence suggests that it corresponds with popular understandings of what equality entails (see further Howard and Tibballs 2003), i.e., sameness of treatment (‘formal equality’), and/or the same chances in life (‘equality of opportunity’) 
In our view fairness is a wholly inadequate conceptual and normative foundation for modern equality law and policy. It is inherently vague and indeterminate, at best doing little more than reproducing the concerns of a former generation of equality seekers to confront and combat explicit, category-based discrimination; at worst, pandering to prejudice. Fairness rhetoric is not equipped to address institutionally and structurally embedded patterns and levels of inequality in a diverse, changing and highly complex society. Moreover, that it resonates with popular culture should not compel normative allegiance. It is clear there is a lack of correlation between popular perceptions of equality and those of equality activists and organisations (Howard and Tibballs 2003). This suggests a need to raise the level of public debate by offering a richer, more nuanced understanding of (in)equality issues than the fairness rhetoric evokes.
B.1.2 The need to move beyond the existing equality model
The emphasis on fairness sidesteps the need for sustained engagement with equality as a concept.  At no point does the DLR engage with what a modern legal concept of equality should or could entail; nor does it acknowledge the need for a more robust, integrated concept to tackle persistent inequalities. The overview makes reference to ‘opportunity for all’ and ‘equal chance to make the most of natural ability’ (DLR p.8). These statements are slim reassertions of a longstanding commitment to equality of opportunity but they do not go beyond an equality of opportunity model. And yet the consensus within the equality community, the experience of existing anti-discrimination law, as well as legal developments elsewhere, compel the development of an equality model which, acknowledging that pervasive forms of inequality cannot be accounted for in terms of individual prejudice and choice, focuses more directly on structural, group-based disadvantage. In Canada and South Africa, the relevant juridic formulation is ‘substantive equality’, understood in terms of identifying and tackling patterns of disadvantage rather than focusing on difference per se. An emphasis on interrogating context ensures that law’s application is directly linked to identifying, tackling and combating the deleterious impact and effects of discrimination. In addition, the constitutional form the provisions take allows for a degree of flexibility and adaptability consonant with the recognition that manifestations of inequality are neither static nor fixed. Other advantages of a substantive equality model are that it fosters a more congenial legal climate in relation to positive equality measures (e.g., duties of reasonable accommodation); discourages ‘equalising down’; and allow for the targeting of provisions more effectively, for example, to combat the effects of historical discrimination or gross dignity violations. Of course, such a broader conception of equality - which, interestingly, the DLR do embrace with regard to a proposed statement of purpose to inform the public sector duty (DLR 5.28-5.30) - would require close dissection and analysis in a UK context. One cannot simply assume that laws can be transposed to other jurisdictions. Nor is substantive equality without its problems or its critics (see e.g. Fudge 2007; Albertyn 2007). However, these are issues which comparative study would consider and address, drawing on the wealth of scholarly analysis of the Canadian and South African models. Sustained engagement with comparative legal models is a common feature of academic and policy legal reviews; we are therefore surprised by the absence of any comparative legal focus in the DLR.
B.1.3 The socio-economic dimensions of equality
The DLR does not address issues of socio-economic inequality. This is a product of two assumptions (neither of which is made fully explicit). The first is that tackling status-based inequalities (race, sex etc) contributes to the reduction of socio-economic inequalities by promoting human flourishing. However, where attention is paid only to patterns rather than levels of disadvantage, it simply cannot be assumed that overall economic inequality will be reduced. Like the Equality Review (2007), the vision informing the DLR’s analysis is one which accepts an unequal distribution of resources as inevitable and concerns itself with the disproportionate representation of different groups at various distributional points. Tackling inequality becomes ensuring that people can move from one distributional location to another without encountering obstacles based on their ethnic or gendered (or other) group status. This is a view of equality in terms of relocating individuals/groups within a given distribution - it does not challenge the distribution of resources as such.     
A second assumption is that socio-economic inequality is outside the proper reach of an anti-discrimination regime. However, there is no reason why, in principle, it might not be considered for inclusion. One might seek to proscribe discrimination based on class or social status, as indeed some jurisdictions have done (e.g. Quebec). Certainly one might expect discussion of why such an approach is not being considered if not more general engagement with the question of equality as a socio-economic right (see e.g. Fredman 2007). In an era in which socio-economic inequalities are dramatically increasing, both in Britain and worldwide, the objects and operations of anti-discrimination law must surely be considered alongside and in close conjunction with policy and legal efforts to tackle poverty and economic disadvantage but this is not the approach the DLR adopts.  

B.1.4. Inequality and the private sphere
The DLR’s ‘light touch’ approach to the private sector is particularly regrettable. On its own admission, equality is a necessary feature of a strong economy; the business case for equality has been a central plank of the government’s equality policy) Yet, time and again the DLR defers to (largely unspecified) concerns about the regulatory burdens involved in extending the scope of equality protection. If we are truly to produce a society in which everyone is to have (at least) an equal chance to develop their potential, it is difficult to see how this is consonant with the extensive leeway in relation to equality strategies being proposed in relation to the private sector. While private corporations are not the same as public bodies, they are deeply implicated in the provision of those social goods and services necessary to economic and social human flourishing and from which they derive clear benefits. It seems out of step with the current political and cultural climate to abjure the idea of corporate social responsibilities in an equality context. While acknowledging the need to devise a legal regime in which the legitimate concerns of private organisations - particularly small organisations – are taken into account, we do not think that is best achieved by drawing hard and unconvincing lines between the obligations of public and private bodies, particularly in relation to the imposition of positive equality duties.   
B.1.5 Acknowledging Multiple Discrimination
The recent expansion of grounds upon which discrimination claims can be based increases the likelihood of applications in which more than one form of discrimination will be alleged. This places a responsibility on legislators to accommodate such claims, particularly as the shift towards a single equality regime is in large part driven by recognition that in relation to persistent inequalities, multiple grounds tend to be at play.
 Levels of disadvantage are strongly correspondent with intersectional identity status. Yet the DLR pays scant attention to multiple discrimination and does not engage at all with the extensive literature highlighting the problem (see e.g., Ashiagbor 1999; Conaghan 2007; Crenshaw 1989; Duclos 1993; Fredman 2001; Grabham 2006; Hannett 2003; McColgan 2006.) 
This literature reveals that serious conceptual and practical barriers preclude claims of multiple discrimination. In particular there are technical difficulties relating to the way claims must be framed and pleaded. As things stand, if a claimant wishes to plead across more than one ground, each claim must be made and proved separately. As a result, many claimants plead only one ground of discrimination even if the facts reveal multiple grounds at play. Moreover, it is not possible to allege intersectional as opposed to cumulative discrimination (Hannett 2006). Intersectional discrimination exists where the discrimination is the combined rather than cumulative product of two or more discriminatory grounds, yielding an experience which is qualitatively distinct from the sum of its discriminatory parts (Crenshaw 1989). Yet, the DLR does not even acknowledge let alone explore this distinction between intersectional and cumulative discrimination. At the very least we recommend that the list of enacted grounds in the Single Equality Act should be followed by the phrase ‘or any combination of the above’, now a standard formulation in many other jurisdictions.  More generally we believe that problems of multiple discrimination lie at the heart of the failure of equality law and policy in relation to persistent inequalities. Tackling them is thus a concern of some urgency. We are therefore surprised and disappointed that the DLR does not engage in any sustained analysis of multiple discrimination problems. 
B.2 Enforcing equality

Enforcement issues should be central to any review of anti-discrimination law, but particularly to a review committed to ‘ensuring more effective law’ (DLR Part 2). We do not think that issues of enforcement figure as prominently in the DLR as they should. No regard is given to the operation of the enforcement framework as a whole and there is a conspicuous absence of attention to individual legal remedies. 

B.2.1 The powers of the CEHR under as Single Equality Act

We are pleased that the CEHR will have the ability to conduct strategic litigation, inquiries and formal investigations. The use of such powers in relevant cases provides a more efficient and effective way of tackling discrimination and securing wider policy and procedural changes than the process of individual complaints. It is also important, however, to ensure that these powers are able to be used as effectively as possible.  It follows, for example, that

· a Single Equality Act should ensure that the same enforcement powers are available to the CEHR in relation to sexual orientation and religious belief as apply to the other grounds of discrimination;

· limitations imposed by courts on the conduct of formal investigations by the EOC and CRE are legislatively overridden in the interests of less adversarial, more co-operative processes, and the most progressive version of the relevant powers is incorporated into the Single Equality Act.

More generally, the Review might have provided an opportunity for consideration of the application of contemporary regulatory theory to anti-discrimination law.  Regulatory theory seeks to move beyond ‘command and control’ enforcement procedures to equip regulatory agencies with a more sophisticated and graduated range of enforcement tools, instruments and techniques, often involving co-operation with the subjects of regulation. The proposed powers of the CEHR could have been thought about within this context.  For an example of the application of regulatory theory to a specific discrimination law issue, see Smith (2006). For a general account of regulatory theory, see Morgan & Yeung (2007).  

B.2.2. Individual remedies

We are surprised that the statement of ‘what we want from our discrimination law’ (DLR p.26) does not include any reference to the provision of effective remedies for people who have suffered discrimination. This is a standard objective of any anti-discrimination regime. Current remedies for discrimination focus on the payment of compensation, with a declaration of rights and recommended action to reduce the adverse effect of discrimination on the complainant, as supplementary but non-mandatory (and in practice rarely used) remedies. Yet many other jurisdictions provide a much more robust range of remedies for acts of discrimination,
 and both the CRE and the EOC have in the past called for the remedies under their respective Acts to be strengthened.
We would like to see courts and employment tribunals able to make

· binding orders rather than simply recommendations

· a wider range of remedial orders, for example, in employment cases, the power to order reinstatement, re-engagement, appointment, promotion, or that an employee be permitted to return to work on a part-time basis after maternity leave

· orders to prevent further acts of discrimination, for example, orders or recommendations (in the court’s or tribunal’s discretion) in relation to the respondent’s practices and procedures that have been found to be discriminatory (such orders would be especially relevant in indirect discrimination cases), or in relation to the need for the respondent to adopt particular policies, ensure employees receive particular training, and so on.

· the same range of orders in relation to goods, facilities and services cases as could be made in relation to employment cases.

CONSULTATION RESPONSES TO SPECIFIC QUESTIONS


[image: image2.emf]Part 1 – Simplifying the law

Chapter 1:  Simplifying Definitions, Tests and Exceptions and Promoting Compliance
Direct Discrimination

Q1
Do you have any comments on our intention to keep the existing requirement for a comparator in direct discrimination claims? 

Yes. Our concern with this proposal is that is not based on any evident analysis of the problems associated with comparators as advanced in the scholarly literature (see e.g. McColgan 2006). The report acknowledges difficulties with ‘identifying a suitable comparator’ (DLR para. 1.14) but does not state what these problems are, the circumstances in which they play out or the consequences in terms of the integrity and effectiveness of the anti-discrimination protection.  This does not constitute a persuasive assessment of the issues at stake here. The use of comparators in anti-discrimination law is problematic in a number of contexts: 
· In requiring a claimant to demonstrate ‘likeness’ with a comparator, it predicates the rights of the disadvantaged on the basis of their sameness with the privileged; 
· Relatedly, in the absence of establishing sameness, no account can be taken of the degree of disparity between the disadvantaged and the privileged;

· In relation to ‘unique’ forms of disadvantage relating to particular discriminatory grounds (e.g., disadvantages associated with pregnancy which is sex-specific) the comparator test is of no value in identifying let alone redressing the harm at issue; 
· There are no preordained criteria for establishing sameness or difference – everything depends on the prescriptions laid down by the relevant legislation and their interpretation by the courts. Inevitably this allows room for differences in opinion as to who or what constitutes an appropriate comparator and distributive stakes are significant if the ‘wrong’ comparator is chosen;
 
· Identifying a comparator is particularly difficult when more than one ground of discrimination is involved see e.g., cases listed in fn 7) as the comparator configuration grows inevitably more complex. If we are to get to grips with problems of multiple discrimination we must relax or review the comparator requirement in this context.
Our argument is not that we should necessarily dispense with a comparator requirement but rather that we should look more carefully at the role played by comparator arguments in equality law with a view to lessening the negative aspects of their deployment. For example, if the primary legal focus is directed to tackling disadvantage rather than identifying differences of treatment, comparator arguments might be used more expansively and flexibly with less emphasis on comparing individual characteristics and more on ascertaining the relative status and position of disadvantaged groups.         

Q2
Do you have any comments on our proposal to replace the separate definitions of discrimination in Part 3 of the Disability Discrimination Act with a single definition?

No, so long as there is no diminution of protection. 

Q3
Do you agree that we should largely keep the existing approach in relation to discrimination on the basis of perception and association, except for an extension to protect against discrimination on the grounds of association with transsexual people?
No. In particular, disability discrimination should include protection on grounds of perception and association. Denying protection on grounds of perception has been highlighted as a key deficiency since the enactment of the DDA. Failing to address circumstances in which people experience discrimination as a result of a wrongful or prejudiced perception of disability reinforces a medical model of disability which is insufficiently attentive to the way in which disability is produced by social arrangements, practices and institutions. 
The Coleman case, currently on its way to the ECJ, highlights the way in which people may be disadvantaged by their association with a disabled person (for example as their carers) and yet fall outside the sphere of discrimination protection. Therefore we support an extension of the definition of disability to include association.  
We do not accept the ground offered by the DLR (DLR para. 1.22) for denying extension of protection in this context. The suggestion that ‘several million extra people not themselves disabled’ might then be covered is speculative and unsustained. In any case it is not of itself an argument for denying a remedy for injustice.  Other jurisdictions have comfortably extended discrimination protection to include perception and association in relation to all listed grounds (see e.g., Ireland’s Equal Status Act 2000). 
We support the proposal to extend protection from discrimination by association in relation to gender-reassignment.

Indirect discrimination

Q4
Do you agree with our proposal to extend indirect discrimination to cover gender reassignment but not explicitly introduce it to disability discrimination law? 

We agree with the proposal to extend indirect discrimination to cover gender-reassignment. We query whether or not it is appropriate to exclude indirect discrimination from disability protection. Although the reasonable accommodation requirement works reasonably well and in many ways takes the remedial possibilities beyond those envisaged by indirect discrimination, there may be still be instances in which reasonable adjustments cannot be made but indirect discrimination still occurs. We also query whether the failure to extend indirect discrimination to disability is consistent with European law. See further Wells (2003). 

Definition of indirect discrimination

Q5
Do you agree with our proposal to harmonise the definition of indirect discrimination where it applies across the protected grounds? 

Yes
Objective Justification

Q6
Do you agree with our proposal to harmonise the objective justification test? 

Yes, but we prefer the European formulation. We do not think that the British definition: ‘a proportionate means of achieving a legitimate aim’ is the same as ‘objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary’. Certainly, there is room for legal argument that the European test is stricter. In any case, we query the need to depart from the European formulation if the two tests are to be viewed as interchangeable. The failure to adopt the European formulation may create a future divergence of interpretation between UK and EU law, generating uncertainty and unnecessary litigation.  
Justification of disability discrimination

Q7
Do you agree that there should be a single test of objective justification for disability discrimination in employment and vocational training, goods, facilities and services, housing, education, private clubs and public functions?
Yes.
The threshold for reasonable adjustments

Q8
Do you have any comments on our proposal to establish a single threshold for the point at which the duty to make adjustments is triggered? 

No as long as the test is set at the lower threshold (‘substantial disadvantage) as the Review proposes.
Victimisation

Q9
Do you agree that the approach to victimisation in discrimination law should be aligned with the employment law approach?  

Yes

Exceptions

Q15
Do you agree that the exceptions listed in Table 2 in Annex A should be removed?

Yes.

Q16
Is there any need to return an exception to allow insurers to treat people differently on the grounds of sexual orientation, where supported by sound actuarial evidence, beyond the end of 2008?

No.

Chapter 2: Public Functions

Q17 
Do you agree that there would be benefits in adopting a harmonised approach to the goods, facilities and services and public functions provisions are structured across all protected grounds?
Yes.

 Q18 
Do you think the exceptions could be streamlined in this area or do you think that there are any exceptions that should apply to public authorities that it would not be appropriate to apply to the provision of goods, facilities or services by private bodies? 

In principle, we think that private bodies should, as far as possible, be bound by the same duties in relation to equality law as public bodies, particularly where individual redress is concerned. (See B.1.4 above) 
Chapter 3: Equal Pay 
We are disappointed by the limited proposals put forward by the DLR in relation to equal pay. It is well-established that the causes of pay inequity and the gender pay gap are multi-faceted. In this context, we disagree with the review’s suggestion that the best way to tackle pay inequity is to make minimal changes to current equal pay legislation, while adding a ‘light-touch diagnostic tool’ (DLR para.3.8) to promote the spread of good employment practices, which, it is hoped, will indirectly address some of the causes of the gender pay gap.  Rather, we believe that a multi-faceted problem requires a multi-faceted solution, and that a greater range of means to tackle pay inequity should be deployed.  In our view, this would necessarily involve:

· maintaining the ability to make claims under equal pay provisions within the context of a Single Equality Act, but strengthening those provisions

· adding the ability to make claims of direct or indirect discrimination in remuneration under the sex discrimination provisions of the Act

· adding the ability to make claims that women’s work has been undervalued

· mandating equal pay reviews in certain circumstances

We do not agree that contractual and non-contractual pay and benefits should be dealt with separately under the Single Equality Act. Instead, we would propose that claimants should have the option of bringing an equal pay claim either under the special equal pay provisions, OR under the general sex discrimination provisions.

Weaknesses in the current Equal Pay Act provisions have been revealed in its implementation over the years. The DLR provides an ideal opportunity to remedy these weaknesses.  These include

· the lack of established criteria for assessing the value of work, making it difficult to know if a claim is worth pursuing, and resulting in inconsistency between the approaches and outcomes provided by independent experts. Clarification of this issue would be of great benefit to both potential claimants and respondents.

· the fact that comparisons for the purpose of making claims to work of equal value are confined to employees of the same employer (or at best, employees whose pay rates are derived from the same source). While this may have been appropriate at the time the Equal Pay Act was written, it is no longer so in the ‘new economy’, characterised by outsourcing and complex networks of business relationships.  Accordingly, the scope for comparisons should be extended to workers working for the same principal, or in the same supply chain, regardless of the specific identity of their employing entity.

· the fact that if work is rated of unequal value, no remedy is available if the work of the claimant or the comparator is disproportionately (under) valued (e.g. if a woman’s job is rated at 80% of the value of the work performed by her male comparator, but she is paid only half the amount he is paid).  The legislation should be amended to incorporate the principle of proportionate pay for proportionate value, and to allow claims on that basis. 

In addition, pay claims should be able to be made either as direct or indirect discrimination. There is considerable potential for sex discrimination provisions to combat unequal pay, particularly given the new test of indirect discrimination. Such a move would be in line with the EU Equal Treatment Directive as amended, which includes pay as well as non-contractual aspects of employment. 

In this context, we do not agree with the DLR’s rejection of the use of hypothetical comparators. If hypothetical comparators are available to help establish direct sex discrimination in all other contexts, they should also be available to help establish direct sex discrimination in relation to pay. It is true that ‘In practice, claimants may find it difficult to provide tribunals with evidence of the pay or benefits that a hypothetical comparator would have received’ (DLR para. 3.28), but that is not a reason to deny this option. Rather, it suggests that it is likely to be used moderately. We do not believe that the ‘significant numbers of unsuccessful claims’ envisaged by the review (DLR para.3.29) would be likely to eventuate. 

Neither do we agree that enabling sex discrimination claims in relation to pay could potentially impose an excessive and unfair burden on employers in terms of liability (DLR para.3.19). Tribunals are able to exercise their discretion to award a level of compensation that is appropriate in the circumstances, and would also have greater flexibility to tailor the remedy to the circumstances if a wider range of remedies was available (as proposed in para. B.2.2 above).

One of the causes of the gender pay gap is the ongoing undervaluation of women’s work (see e.g., Grimshaw & Rubery 2007)). We would suggest that the contractual/special equal pay provisions be amended to enable claims based on undervaluation.  That is, a claimant would be able to succeed by showing that the work she performs has been undervalued for reasons related to the sex of the workers (i.e., that the work has been performed exclusively or primarily by women). Undervaluation may be demonstrated by reference, for example, to the way pay has historically been fixed in the particular job, to the application of a gender-biased job evaluation system, or to the way in which the work of male comparators has been valued.

Finally, we believe that it would be helpful to introduce mandatory equal pay reviews, perhaps as part of the public sector duty.  Equal pay reviews have the potential to address not only gender pay discrimination, but also areas of gender segregation and undervaluation.  Consistently with the point made above concerning outsourcing and comparators, public sector equal pay reviews should include within their scope the employees of exclusive contractors and suppliers, as a check to ensure the outsourcing process is not providing opportunities for gender pay discrimination or undervaluation.
Part 2: More effective law 
See our general statement on issues enforcement above, para. B.2.
Chapter 4: Balancing Measures

Q24
Do you agree that it would be helpful for organisations seeking to make progress towards their goals of tackling under-representation and disadvantage to be able to use a wider range of voluntary balancing measures?
Yes, but we question whether purely voluntary measures will be sufficiently effective to combat persistent forms of disadvantage. 
Q25
Do you agree that measures to meet special needs in relation to education, training or welfare or any ancillary benefits should be permitted in respect of all protected groups? 
Yes.
Q26 
Do you agree with these proposals for issuing of guidance by the Commission for Equality and Human Rights, but that the Commission should not have a role approving positive action programmes?
We are concerned that employers and other organisations may be reluctant to adopt voluntary balancing measures without some kind of formal endorsement by the CEHR. If the CEHR is to stop short of approving individual programmes it is essential that the general guidance is drafted so as to dispel the kind of concerns people are likely to have about the legality and appropriateness of positive measures. This goes to a more general point about raising the level of public understanding and debate around such issues. 

Q27
Do you agree that we should have a power to continue the operation of the current provision beyond 2015, if this is still necessary and proportionate?
Yes. Positive measures should properly be understood as a tailored response to specific forms of disadvantage which may change over time. Where disadvantage is reduced or eliminated, positive measures may no longer be necessary or proportionate. However, this is not something which can readily be determined in advance. The power to continue current provision, if deemed appropriate at that time, should continue to operate after 2015. 
Q28
Do you agree that we should widen the scope of voluntary positive measures for political parties to target the selection of candidates beyond gender?

We would welcome further exploration of this possibility, particularly in relation to ethnic minority representation. However, we would urge that any further steps taken in this direction are properly sensitive and responsive to intersectional inequalities. 

Chapter 5: Public Sector Equality Duties

Q29  
Do you agree that the race, disability and gender duties should be replaced by a single duty on public authorities to promote race, disability and gender equality?
Yes; we support the adoption of a single equality duty particularly as we think it will facilitate the adoption of targeted strategies recognising and taking account of intersectional inequalities. 
Q30
Do you agree that it would be helpful to provide a clear statement of the purpose of a single public sector duty which public authorities should use as a foundation for taking action to promote equality and good relations?
Yes, we support the recommendation for a clear statement of purpose. Accounts from activist organisations suggest that some public bodies do not fully understand the positive duty and are likely to be inhibited by it, particularly in relation to the adoption and/or maintenance of positive measures to combat specific forms of disadvantage. It is important that public authorities recognise that the public sector duty seeks to step beyond a simple non-discrimination prohibition to foster a proactive approach to inequality issues. 
Q31
Do you agree with the four areas set out in the proposed statement of purpose?

Yes. This an articulation of equality principles which is much more in tune with substantive equality jurisprudence and we would like to see it informing the individual remedial framework also.  
Q32
Do you think that the proposed statement of purpose adequately captures the need for work to build good relations and promote positive attitudes within and between groups and underpins efforts to build integration and cohesion?  

Yes.

Q33
Do you agree that a single public sector equality duty should require public authorities to identify priority race, disability and gender equality objectives and take proportionate action towards their achievement? 

We think this would be a good idea but it should not serve as a substitute for a more general duty to have due regard to the need to promote equality. It is true that the public sector duty, as currently conceived and applied, may be insufficiently focused and that a strategic dimension might help to combat this. At the same time, without a general duty to have due regard, the identification and addressing of strategic objectives may produce palliative responses which are greater in gesture than results.
Q34
Do you agree that public authorities should be required to review their priority equality objectives at least every 3 years?

Yes
Q35
Would it be helpful for strategic equality outcomes to be set by the appropriate national Government?

No.
Q38
Do you think that the proposed single public sector equality duty should apply to all public authorities?
Yes.
Q39 Do you think that a single public sector duty should be extended to cover: a) age a) sexual orientation; and/or b) religion or belief?

We support the extension of a single public sector duty to all listed grounds.  


Q41
Over what timescale do you think a single public sector duty and any extensions to it should be implemented to ensure we have learned as much as possible from recently introduced duties on disability and gender?

We support the introduction of single public equality duty as soon as possible.
Q42
Do you think public authorities should be given the option to implement any new approach in advance of it becoming a legal requirement, enabling these authorities who have already taken an integrated approach to build on existing work?
Of course.
Enforcements of Public Sector Duties

Q43
Do you think that there should be a single enforcement mechanism for the proposed single equality duty, enabling the commission for Equality and Human Rights to issue a compliance notice with or without an assessment, as appropriate in the circumstances, enforceable in the county court or Sheriff's court in Scotland?

Yes.

Chapter 6: Promoting good equality practice in the private sector

In our view, the ‘light touch’ approach this chapter exhibits in relation to promoting good equality practice in the private sector is of little value in terms of its potential impact on private sector practices. In particular we see no reason why a positive equality duty, appropriately tailored to the circumstances. cannot be extended to private organisations See B.1.4 above. 
Chapter 7: Effective dispute resolution

The touchstones for effective dispute resolution in non-employment cases should be accessibility for all parties, and an appropriate degree of expertise.  Accessibility, in turn, requires minimising formality and cost, and the availability of legal advice and representation.

Promoting early resolution of disputes
We agree that alternative dispute resolution processes should be available in non-employment cases. These may be provided by ombudsmen, court-annexed services, or the CEHR.  An important consideration here, however, is the expertise of dispute resolution providers.  While the CEHR’s voluntary conciliation service would presumably provide an appropriate level of expertise, the other services to which parties may be referred should ideally also be able to offer a level of specialisation in anti-discrimination law.

Improving the handling of discrimination cases in the courts
There is a clear need to enhance discrimination expertise in the county and sheriff courts. The proposals included in the review are two options for doing so. We are attracted to the idea of  designated judges to handle discrimination cases, who could build up expertise over time, as well as receiving initial and ongoing specialist training in anti-discrimination law. 
Issues of accessibility do need to be addressed in relation to court proceedings. In addition, to the availability of a sufficient number of trained judges, these include 

· reducing as far as possible the formality of the court process

· the availability of legal advice and representation for complainants and small business respondents, including the role of the Community Legal Service, legal aid, and industry bodies

· the rules relating to court fees and costs (for example ensuring a losing complainant is not financially penalised if their case helps to clarify the law or establish a significant principle)

· the ability of the CEHR to conduct litigation in strategic cases.

In recent years, the legal profession has expressed serious concern about pockets of unmet legal need in local communities which have been exacerbated by recent changes in public funding of litigation. It is important to take account of these more general concerns in the context of any extension of civil rights.

Multiple Discrimination 
See general statement on multiple discrimination, B.1.5 above.  

Part 3 – Modernising the law

Chapter 8: The grounds of discrimination

We are surprised that the DLR did not give further attention to the possibility of including further listed grounds or even an open provision for the inclusion of ‘analogous’ (S 15 Canadian Charter of Rights and Freedoms 1981) 
 or ‘other’ grounds (Art 14 ECHR)
. The advantage of such an open approach is offers the kind of flexibility required to cope with new or emerging forms of discrimination (e.g., based on genetic predisposition). It also facilitates multiple discrimination claims by facilitating claims based on discrete sub-group status. A wider list of grounds would also diminish the need for litigation seeking to ‘stretch’ existing grounds to cover new situations.
Other possible grounds to consider for express inclusion are political opinion and belief (Northern Ireland), marital status (Ireland) family status (Ireland) family responsibilities (South Africa), social or class status (Quebec), membership of traveller community (Ireland.. In our view the DLR should focus less on containing the range of discriminatory grounds and more on articulating a robust formulation of the equality principle capable of tackling deep and pervasive inequalities (see B.1.2 above). 
Disability
Q54
Do you have any comments on whether we should remove the list of ‘capacities’ from the definition of disability? 
We support this recommendation.

Q55
Do you have any comments on our approach to addressing the needs of parents and carers?

We agree that meeting the needs of parents and carers requires a multifaceted approach which extends beyond discrimination law to include targeted measures. In particular it requires strategies to encourage better social recognition of caring and reallocation of caring responsibilities, However as things stand, caring responsibilities are closely related to sex-based social and economic disadvantage, often lurking behind the formal categories of discrimination law. It is imperative that the issue of caring continue to be viewed within as well as beyond a gender equality lens. For this reason we are troubled by the exclusion of maternity rights and other family-friendly initiatives from the scope of CEHR responsibilities. We are also concerned by the DLR’s proposal not to incorporate caring responsibilities within the discrimination law rubric in some form (DLR para. 8.20). We would urge reconsideration of this proposal and the possible extension of the list of grounds to include caring responsibilities, defined in such a way to ensure that the scope of protection is clear, proportionate and effectively targeted. 
Married Persons and Civil Partners

Q56
Do you consider that the protection for married persons and civil partners is still needed in the absence of a "marriage bar" in employment? 

Yes, however we think it should be symmetrical, that is applicable marital/partnership status. Marital status is a standard ground of discrimination in many jurisdictions and, given significant growth in numbers of single people, we can envisage the possibility that single status might well be linked discrimination.
Genetic Predisposition
Q57
Do you agree that there is no current justification for legislating to prohibit genetic predisposition discrimination? 

We disagree. 
Chapter 9: Age discrimination 
We do not have a particular expertise in this area but would emphasise the correlations between age and socio-economic disadvantage, confirming the need to take it seriously as a factor deeply implicated in inequality.
Chapter 10: Gender reassignment

We agree with the need to strengthen protection against discrimination on grounds of gender reassignment particularly in a non-employment context.  

Q62
Do you agree that we should prohibit discrimination on the grounds of gender reassignment in the exercise of public functions? 

Yes. 

Q63 
Do you agree that it is unnecessary to include school pupils and education in any extension to protect on the grounds of gender reassignment?

We disagree. Protection should extend in these contexts. Apart from the fact that there may be individuals adversely affected by a lack of protection, we think it is important for schools to cultivate and sustain a strong egalitarian ethos and do not see that this as well served by an exemption which permits discrimination on grounds of gender reassignment.
Q64
Are there any circumstances in which you consider that it is necessary for organised religions to treat people differently on grounds of gender reassignment?

Absolutely none. 
Q65
Do you agree that we should retain the existing definition of gender reassignment? 

We would urge the DLR to ensure that the definition in current legislation corresponds, as far as possible and practicable with the understanding of transgendered people themselves.
Chapter 11: Pregnancy and maternity

Q66
Do you agree that we should make less favourable treatment of a woman on grounds of pregnancy and maternity unlawful in the exercise of public functions? 

Yes.

Q67
Do you agree that it is neither necessary nor appropriate to extend protection on grounds of pregnancy and maternity to school pupils and education in schools?

We disagree. Protection should extend in these contexts. Apart from the fact that there may well be individuals adversely affected by a lack of protection, we think it is important for schools to cultivate and sustain a strong egalitarian ethos and do not see that this as well served by an exemption which permits discrimination on grounds of pregnancy or maternity. 

Chapter 12: Private clubs and associations

We support the general approach taken by the DLR here, as outlined in DLR para. 12.4
Chapter 13 – Improving access to and use of premises for disabled people

We agree with the proposal requiring disability-related alterations to the common parts of let residential premises.
Chapter 14: Harassment

We agree that there is a difficult balance to be struck here and we appreciate the time and consideration that the DLR has given to this issue. In response to questions 74 and 75 concerning the scope of harassment protection, we support the extension of protection to all the grounds and contexts identified except in relation to religion and belief where we believe the position is more complex (see response to question 76 below). In relation to sexual orientation, where our expertise is greatest, we consider protection from harassment to be essential as this is very often the form of discrimination sexual minorities encounter. The right to bring a civil suit for harassment does not mean that people will always exercise that right; indeed, for the most part, they are unlikely to do so. However, it may give sexual minorities more confidence in asserting their entitlements to broader anti-discrimination protections if they know that where harassment occurs they may act to remedy it.  
Q76  In relation religion and belief, we recommend prohibition on the narrower grounds relating to where an individual is deliberately targeted. We would therefore propose removing the phrase ‘creation of an offensive environment’ from the definition of harassment, since this may include situations where a clash exists between the moral values of the environment and an individual's beliefs. Given the range of social values, rules and principles incorporated by religious beliefs, it is important to ensure that an environment which, for instance, supports abortion or gay rights cannot be deemed harassment on the grounds of offensiveness.

Q77 - We are doubtful of the validity of posing a clear division between "open" and "closed" environments. In the case of sexual minorities, for instance, the argument of choice does not easily work since it may prove hard to find a sympathetic environment, for instance - searching for a pub or hotel in a region without strong lesbian and gay communities. For this reason, we propose that owners or employers should be under a duty to take reasonable steps, in the circumstances before them, to stop harassment by a third party. Otherwise, and given the collusion that often occurs, harassment by other third party users may be deployed or supported by, for instance, a publican as a way of discouraging "out" sexual minorities from using her/ his facilities.
 

Q78 - As teachers and academics, we have frequently experienced situations where academics and/or students are harassed on grounds of sexual orientation, race and nationality by other students. This creates a very uncomfortable situation, is detrimental to learning (for all), can reinforce wider biases, and contravenes the moral entitlement of students and academics to work in an environment within which their sexuality, nationality or ethnicity will not be called into question. We propose therefore that employers should be under an obligation to act in these situations of harassment if a member of staff or student asks them to do so. Again, taking such action is unlikely to occur unless the situation is fairly serious (either because of recurring comments/ incidents or because of their severity). 
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� See the extensive discussion of the ‘strands approach’ in the Equalities Review Interim Report (2006)


� By way of comparison and example, the powers of the Australian Federal Court and Federal Magistrates Court in anti-discrimination cases under the Human Rights and Equal Opportunity Act 1986 (Cth) are as follows:


s.46PO(4) If the court concerned is satisfied that there has been unlawful discrimination by any respondent, the court may make such orders (including a declaration of right) as it thinks fit, including any of the following orders or any order to a similar effect: 


(a)  an order declaring that the respondent has committed unlawful discrimination and directing the respondent not to repeat or continue such unlawful discrimination; 


(b)  an order requiring a respondent to perform any reasonable act or course of conduct to redress any loss or damage suffered by an applicant; 


(c)  an order requiring a respondent to employ or re�employ an applicant; 


(d)  an order requiring a respondent to pay to an applicant damages by way of compensation for any loss or damage suffered because of the conduct of the respondent; 


(e)  an order requiring a respondent to vary the termination of a contract or agreement to redress any loss or damage suffered by an applicant; 


(f)  an order declaring that it would be inappropriate for any further action to be taken in the matter. 


Notably, this list of orders is expressed to be non-exhaustive. The court generally has power to make such orders as it thinks fit.





� See e.g. the extensive debate generated by the court decisions in Grant v South West Trains [1998] ICR 449 (ECJ) and Pearce v Mayfield Secondary School Governing Body [2002] ICR 198 (HL). Interestingly the distributive outcomes in both these cases (involving sex and sexual orientation discrimination) have since been ‘undone’ by subsequent legislation suggesting a pattern of legislative intervention to fix comparator problems. See also changes to the Sex Discrimination Act 1975 in relation to pregnancy discrimination as a result of the Equal Treatment (Amendment) Directive (2002/73).   


� S 15 of confers equality rights to ‘every individual… and in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability’. This has been interpreted as a non-exhaustive list which can include ‘analogous grounds’  Andrews v Law Society of British Columbia [1989] I S.C.R. 143. 





� Art 14 confers protection from discrimination in respect of Convention rights ‘on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status’.
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