Exploring Key Concepts in Feminist Legal Theory:

the state, governance, and citizenship relations

12th- 13th May 2005 at Keele University, UK
A research workshop supported by the British Academy, the Feminism and Legal Theory Project and AHRB CentreLGS

This is to announce the third in a series of five workshops. The workshops share the common theme of interrogating points of conflict, consistency and contradiction in feminist legal theory and methodology between the UK and the US, but each takes a particular problem or concept as its focal point. One important objective of the project is to uncover and understand the ways in which key concepts can be differently understood in the two legal systems. 

The subject for consideration on the 12th and 13th May is changing conceptions of the state, governance, and citizenship relations and the implications for law revision and reform.  Key issues include: how is the relationship between state and citizen understood in the two jurisdictions? To what extent and in what ways can this relationship be understood as gendered?  What implications are there for feminist strategising and legal reform?

Thursday 12th May
9.30 
Coffee and registration

10.00 
Welcome and Introductions

10.15-12.00
first questions
10.15
Martha Fineman, Law, Emory University, Atlanta

A Necessary Evil?: Suspicion and the state in feminist theory.

10.35 
Thérèse Murphy, Law, University of Nottingham 

Public/private revisited
10.55 
Sean Rehaag, Law, University of Toronto


Engendering the State: Masculinist Positivism and Border Control

11.15
Discussion.  

12.15
Lunch

1.30-3.00 
sexual citizenship
1.30 
Emily Grabham

Intersex Citizenship

1.50 
Davina Cooper, Kent Law School

Reining in Desire: Sexual Citizenship, Governmentality and the Reasonable State
2.10
Mary Condon, Osgoode Hall Law School

 
Gender, State and Economic Citizenship
2.30 
Discussion. 

3.30 
Coffee
4.00-5.35
citizenship and agency
4.00
Mary Ewert, Law, Keele University

The Adolescent Woman: Citizenship and Sexual Agency
4.20
Mary Ann Case, Law, University of Chicago


Veiled Representatives and Representations of Liberal States 
4.40
Discussion
5.30
Wrap up

7.30 
Dinner

Friday 13th May
9.30-11.00
changing states
9.30 
Ambreena Manji, Law, Warwick University

Land, Legal Pluralism and the African State    
9.50 
Penelope Andrews

 SEQ CHAPTER \h \r 1A Bit on the Side?:  Women’s  Human Rights in Transitional Societies
10.10
Risa L. Lieberwitz, School of Industrial & Labor Relations, Cornell University


The University in Whose Interests?  
10.30 
Discussion
11.30 
Break

12.00-1.30
governing the family
11.30 
Vicki Toscano, Law, University of Miami
State Regulation of Gender through Marriage: From Coverture to Same Sex Marriage Bans
11.50   Christian Klesse, Sociological Review, Keele University

Are Queers the Pioneers of Emotional Democratisation?  Some Critical Comments on the Myth of Same-Sex Relationship Equality

12.10 
Julie McCandless, Law, Keele University
‘Biology?  Who cares?’: the State,  Gender, Parenthood.

12.30 
Discussion

1.30
Lunch

2.30-3.20
familiar violence
2.30
Lakshmi Arya Centre for Historical Studies, Jawaharlal Nehru University

When the subaltern speaks
2.50
Isabel Marcus, University of Buffalo Law School

Dark Numbers:  Domestic Violence, Law, and Public Policy in Russia, Poland, Romania and Hungary
3.10
Discussion

3.50
Close
Abstracts 
Reining in Desire: Sexual Citizenship, Governmentality and the Reasonable State

Davina Cooper

Kent Law School

Eliot College

University of Kent at Canterbury

d.s.cooper@kent.ac.uk
Sexual citizenship has become shorthand for the pursuit and achievement by lesbians and gay men of non-discrimination, recognition and inclusion, and of a reworking of the relationship between, and boundaries confronting, the public and private. In this paper, I start with how sexual citizenship functions as a central means by which the state hegemonically manages its relationship to its people. Focusing on the policies and practices of British local government between 1985-2001 that addressed lesbian and gay inequality, I ask whether such work should be seen as evidence of the state’s ‘governmentality’ – that is, its deployment of mechanisms of rule based around particular rationalities, problematics, technologies, calculations and procedures. This reading does not reject the claims to freedom evident in much sexual citizenship literature but rather reframes freedom as something through which government occurs rather than as its outer limit.

My argument is that while lesbian and gay policies can usefully be understood in terms of the rationalities and technologies of governmentality, their pursuit also demonstrates the power of irrationality – the refusal to reason – that states and institutional agencies also deploy in certain contexts. The will ‘not to know’ or to know in ways that make lesbian and gay policy-development incoherent and unintelligible can be explained by a number of factors. However, one primary reason is the relationship of irrationality to care of the self. In this case, I am not concerned with the citizen or political subject that Foucauldian work tends to focus upon, but rather with the ways in which state agencies deploy governmentalities, including non-reason – in relation to their own self-management. 

The final part of the paper explores local government’s care of itself in relation to its deployment of non-reason and desexualised lesbian and gay work through a further prism: the use of political ‘fire-walls’ to curtail the possibilities for ‘active citizenship’. In exploring this, I ask whether sexing local government makes it possible to imagine a more active form of citizenship.

 SEQ CHAPTER \h \r 1A Bit on the Side?:   Women’s  Human Rights in Transitional Societies

Penelope Andrews
City University of New York

andrews@mail.law.cuny.edu
In my presentation, I will pursue the question of women¹s human rights and the ongoing dialogue regarding the intersection of law, rights and identity. Using the South African model of political transformation and the pursuit of gender equality there, I propose in my paper to consider ways of exploring the question of women’s rights in other contexts in which feminism has to compete with other liberatory discourses; for example, nationalism.

I intend to pursue several questions.  First, what vision of gender equality surfaces in the wake of a legacy of racial, ethnic or cultural subordination, dispossession, exclusion,  and discrimination?   Second, how does a society lay the foundations and develop strategies, particularly legal ones, to eradicate violations of women’s human rights?   Third, how does one diminish the contradictions between the formal declarations of commitment to gender equality (usually embodied in constitutions or other legal documents) and the ambivalent pursuit of women's rights by transitional democratic governments because of limited resources or cultural considerations?   Fourth, how does a society balance the secular nature of rights enforcement within a context of deeply entrenched religious or “customary" norms? 

I will attempt to answer these questions by examining some aspects of the South African experience.   Specifically, I will focus on the model of equality that has emerged as a result of legal and political developments including the equality jurisprudence emanating from the Constitutional Court.  In sum, I would like to explore the tremendous opportunities, but also the weighty challenges, for women in transitional societies.

State Regulation of Gender through Marriage: From Coverture to Same Sex Marriage Bans
Dr. Vicki Toscano

Lecturer

University of Miami

vtoscano@law.miami.edu
My project focuses on the prohibition of homosexual marriage in the United States in the context of the state regulation of marriage as a gendered institution.  Historically, marriage was a state sponsored and regulated institution that worked to perpetuate the normative ordering of gender roles among other things.  Although marriage has often been understood as a sacred religious union, the state has been deeply involved in marriage as an institution – both in deciding who qualifies for such a union and what benefits and responsibilities may flow from it.  The exclusion of gays and lesbians from this institution is a consequence of cultural assumptions about gender and gender roles that continue to exist within a certain segment of society as a whole.  Many of the arguments that are employed by anti-marriage advocates reflect a deep seated adherence to the necessity for a strict understanding of gender roles within marriage.  Consequently, the lack of recognition of constitutional protection for homosexual marriage is an example of state sponsored sex discrimination in that it institutionalizes a certain set of gender assumptions.  In a pluralistic democracy, such as we are in the United States, the use of state authority to enforce a particular set of beliefs regarding gender is a misuse of state power.  The effect of this misuse of power is not only that individual citizens are being denied rights as full citizens, but also that the possibility of a viable pluralistic, democratic state is seriously jeopardized.     

The Adolescent Woman: Citizenship and Sexual Agency

Mary Ewert

School of Law

Keele University

m.ewert@keele.ac.uk
Advocates of civic republicanism propose an active form of citizenship focused on promoting the common good while they critique the rights-bearing citizen of liberalism.  Feminists examine how women are excluded from both models and have gained citizenship status only after protracted struggle.  The ‘age of consent’ for adolescent women varies among states and at different times within states.  Yet adolescent women are burdened with reproductive responsibilities irrespective of their status as consenting citizens.  Societies that hold adolescent women to ‘traditional family’ models fail to acknowledge any corresponding duty of either parents or the state to educate their daughters and provide them with basic tools to navigate the exploration of relationships and sexuality that mark adolescence.  Accountability for adolescent women in reproductive matters is stringent, while parents are accountable only to themselves for the resources, including education, they provide to foster their daughters’ ability to assume responsibilities.  Questions thus arise regarding how the adolescent woman is constructed as a citizen and how this construction impacts upon her future experience of citizenship.  Adolescents themselves called for protection of confidential access to reproductive healthcare at the 1999 Cairo+5 Youth Forum.  Given the power of the state and its role in defining the terms of both citizenship and age of consent, what is the context within which adolescent women experience citizenship?  This paper employs critical feminist analysis to engage with these questions and seeks to analyse the concept of adolescent citizenship in a real case that emerges from events surrounding a local government struggle to bar adolescents from confidential access to federal family planning services.  I argue that feminist critiques of civic republican and liberal citizenship must extend to accommodate the adolescent woman and that family and state bear a responsibility to promote processes that allow adolescent women to grow into responsible sexual agency.

Intersexual Citizenship

Emily Grabham

CentreLGS

School of Law

University of Kent at Canterbury
e.grabham@kent.ac.uk

Intersexuality describes a range of medically-defined conditions through
which bodies exist outside of the gender binary. Intersex activists have
recently begun to challenge normalising treatments, such as genital surgery,
that attempt to reimpose the gender binary on their 'ambiguous' bodies. In
doing so, they articulate a political position that surpasses the
constraints of particular diagnoses. Furthermore, intersexuals perceive
their identities in many different ways, ranging from using intersex
identity to mean "something other" than what the medical establishment sees,
to reconciling intersexuality with a male sex/gender identity.

In the context of such activism, this paper begins to consider the
challenges that intersex activism poses to concepts of feminist citizenship
and sexual citizenship. As a preliminary point, intersex activism, and
therefore some of the goals of intersex citizenship more broadly, retain
important distinctions from trans, feminist and queer concerns.
Nevertheless, recent feminist work on 'citizen bodies' is extremely useful
in any attempt to theorise the interrelationship between intersexed bodies
and citizenship, especially when considering how citizenship is articulated
in a medical setting.
Gender, State and Economic Citizenship

Mary Condon

Osgoode Hall Law School

mcondon@yorku.ca

This paper will chart the development, and assess the progressive potential, of an emerging set of ideas under the rubric “economic citizenship”. It will consider the extent to which these emerging ideas are gendered, as well as the role of the state and state-based law in promoting particular versions of the concept. Analysis of the relationships among state, gender and economic citizenship will be applied specifically to two contemporary examples of economic governance in the pensions area (i) emerging governance norms for the operation of mutual funds in Canada and (ii) evolving British regulation of socially responsible investing by pension funds. 

Conceptually, this paper will draw heavily on joint research on economic citizenship by Mary Condon and Lisa Philipps completed recently for the Law Commission of Canada. In this work, we argue that neoliberalism and globalization have resulted in much social policy in many countries being reconceptualized in market terms and delivered by market-based institutions. This requires attention to whether citizenship norms (that have historically been state-based) have any “purchase” in marketplaces and institutions of economic governance, especially given that citizen interactions with these entities are themselves heavily gendered. Meanwhile feminist legal theory has developed a critique of markets and their operation that can provide useful points of departure for an assessment of the progressive potential of ideas of economic citizenship. We map various elements of a definition of economic citizenship present in the literature, including; (i) access to markets, (ii) economic security, (iii) norms of participation in economic decision-making and (iv) responsibilities of economic citizenship. We also highlight the gendered dimensions of these elements, particularly in view of the ways women themselves are stratified economically within and across national boundaries. 

The specific focus of this paper will be examination of the role that state law plays in the context of market-based citizenship. It will be argued that greater attention needs to be paid both to the “soft-law” or “decentred” mechanisms of legal governance, such as disclosure rules, that may be mobilized by the state to privilege particular versions of claims that may be made under the rubric of economic citizenship, as well as to the possibilities for rendering these forms of governance more progressive. These questions will be considered in the context of evolving regulation of the pension and mutual fund sector, an area that is both significant in terms of economic security and imbued with gendered implications. By examining recent examples of new policy and regulation making in both Canada and the U.K. in the pensions area, the paper will attempt to draw useful comparisons as to the state’s role in economic citizenship in both jurisdictions. 

The University in Whose Interests?  The Role of the State in Promoting the Corporate University and Undermining Class-Based Opposition by Academic Employees

Risa L. Lieberwitz

Associate Professor

School of Industrial & Labor Relations

Cornell University

RLL5@cornell.edu 

This paper examines the workshop theme in the context of higher education, with a particular focus on universities in the United States.  The context of the university raises important issues of the changing relationship between the state and higher education, as universities become more privatized and “corporatized.”  More and more, universities are defining themselves and being defined by government as private market actors seeking to develop their proprietary interests in their academic “products” – particularly through patenting and licensing of research discoveries – rather than seeking to expand their contributions to the public domain.  These changes have been encouraged by the State through federal legislation privatizing federally funded research discoveries and through decreasing appropriations by state legislatures to support higher education.  An important part of this corporatization process also includes a redefinition of faculty employment status, as the percentage of tenured faculty positions are reduced through attacks on the tenure system and the growth of teaching by non-tenure track faculty and by graduate students.

The corporatization of the university has important implications for the central institutional role of higher education in a democratic society.  Whether the university is a public or a private non-profit institution, its role has been traditionally defined in terms of the public interest, contributing to the public good through its principal functions of teaching and research.  The internal structure of the university has been designed to promote this public interest goal, providing faculty with significant autonomy over their research and teaching, as well as collective self-governance through their departments, colleges, and university governing bodies, such as faculty senates.  The privatization of the university, however, has created significant shifts in the goals of the university from the public interest to the private economic interests of the universities and of their corporate sponsors and licensees.  These shifts, together with the weakening of the tenure system, also undermine the viability of a system of democratic self-governance by the faculty.

Effective opposition to such developments requires collective action by university faculty to preserve the communal culture and public interest values of the university.  Motivating faculty to oppose corporatization, however, requires that they recognize that their individual and collective interests are in conflict with corporate economic interests (of the university administration and/or corporate sponsors).  This is a question of class conflict between faculty as professional employees and university administrators as the employer.  Currently, however, the lure of short-term economic gain combined with the dominance of capitalist ideology makes it very difficult to achieve a consensus among faculty that their interests are, in fact, in conflict with their employer’s interests.  Here, too, the State, through the legal system, has had an important role in reinforcing the vision that faculty and university administration are “on the same side” due to their common interests.  In 1980, by defining most private sector university faculty as “managerial employees” excluded from the protections of the National Labor Relations Act (NLRA), the U.S. Supreme Court imposed on faculty a legal definition that placed faculty in the same class as their employer.  In its July 2004 decision in Brown University, the National Labor Relations Board (NLRB) placed obstacles in the way of graduate students seeking to unionize, by overruling its New York University (NYU) decision of 2000.  In NYU, the NLRB held that graduate teaching and research assistants (TAs and RAs) were employees under the NLRA, with rights to unionize and collectively bargain with their university employer.  In Brown University, the Bush NLRB overruled NYU, returning to its definition of TAs and RAs as being primarily students, without the right to unionize.  Both the Supreme Court and the NLRB, therefore, have reinforced the vision of the university and its academic employees as being outside the sphere of unionizing and therefore, outside of the realm of class-based organizing.

My paper would analyze the role of the State in promoting the class-based interests of capital through the corporatization of the university, while also undermining the ability of faculty and students to engage in collective action to promote an opposing vision of the university.  Much of the analysis in the paper would examine the definition of class in the university, which involves a study of the class relations of academic administrators, faculty (professional employees), and students.  This study of university class relations will be contrasted with the legal definitions of class positions through the interpretations by the Supreme Court and the NLRB of faculty and graduate students under the NLRA.  The paper will also analyze the relationship between these definitions of class positions in the university and university corporatization, as well as the impact of these definitions on the potential for building collective opposition to university corporatization.

Public/Private Reconsidered

Thérèse Murphy, 

University of Nottingham, UK

Therese.Murphy@nottingham.ac.uk

This paper examines the distinction between public and private. It aims first to describe the roles the distinction has played in feminist theorising and then to assess if and how it remains useful. 

Engendering the State: Masculinist Positivism and Border Control

Sean Rehaag

Faculty of Law

University of Toronto

sean.rehaag@utoronto.ca

The immigrant may learn after crossing the border that she has not left it behind, that the border is not just a peripheral phenomenon. She may learn, through the juridical and extrajuridical policing of the border, that she carries the border with her. Indeed, to be an immigrant is to be marked by the border.

K. Aoki & S. Chang, “Centering the Immigrant in the Inter/National Imagination” (1997) 85 California Law Review 1395.

The past two decades have seen a remarkable increase in academic interest in state efforts to control the movement of people across borders and in judicial attempts to sort through the membership controversies that this cross-border movement generates. I am currently working on a doctoral thesis that argues that most of this interest, however, is filtered through a positivist analytic that treats state responses to membership controversies as a political rather than a strictly legal matter.  One result of such a filter is that little effort has been made to imagine how legal norms and procedures developed in other settings can play a role in managing these controversies.  My thesis attempts to correct this omission by learning from non-state institutions that have successfully developed interactive strategies to manage their involvement in membership conflicts in a manner that explicitly engages with principles that the anti-positivist scholar Lon Fuller suggests are constitutive of “legality”.  I argue that these projects of non-state governance offer fertile sources for state border control norms oriented towards “legality” rather than towards the materialization of state power.  My study of these norms points to a rich understanding of migration law that links legal pluralism with feminist relational ethics.  Such an understanding insists that effective governance of border control conflicts must aim at proliferating and multiplying those sites where “we” continually (and contingently) redefine ourselves in our reciprocal interactions with “others”.  This approach contrasts sharply with the positivist image of border control as a site where the sovereign state literally constitutes itself by unilaterally enforcing its material power over the extra-legal world outside its self-defined boundaries.

My proposed contribution to the upcoming conference is a section of this larger doctoral project wherein I argue that contemporary states engender themselves as they assert a unilateral and plenary power over border control – a power that, as the above passage suggests, continues to “mark” some people as “others” long after they have crossed the official border.   In my contribution I will attempt to set out an analytic framework that brings together the traditions of legal pluralism and relational feminism.  I will then draw on this framework to argue that domination results wherever a single institution asserts itself unilaterally as the only relevant governing framework across a multifaceted field of social interaction.  From this point of view, state border control is not only a problematic exercise of state power over those cast as standing “outside” state law (i.e. a problematic form of domination over “others”); migration law is also a set of repeated performative interactions through which states become gendered, presenting themselves as having sprung fully formed into the world as autonomous and self-willing creatures that are the single and final arbiters of value within their self-delimited spaces (i.e. the state is an institution which constitutes itself by its repeated performance of domination).  Such a view has no place for a self-reflexive response to the presence of “others” as those on whom our identities are contingent.  If, to borrow relational feminist terminology, the “outside” is always already “inside”, then gendered state assertions regarding their “plenary powers” to unilaterally project their self-delimited boundaries onto an extra-legal world ignores, in typical masculinist fashion, the complex multiple obligation-generative relationships that constitute “us.”

Are Queers the Pioneers of Emotional Democratisation?  Some Critical Comments on the Myth of Same-Sex Relationship Equality

Dr. Christian Klesse
Sociological Review Research Fellow
Keele University 

c.klesse@socrev.keele.ac.uk


Recent theoretical attempts to come to terms with the condition of (depending on the analytical stance of the writer) high modernity, late modernity, or post-modernity have given rise to a new generation of grand theories of the intimate. These theories have in common that they assume that the large scale economic and cultural transformations linked to modernity or post-modernity have resulted in the diversification of family forms and relationship patterns. 

These processes tend to be explained as the effects of accelerated detraditionalisation and (reflexive) individualisation.  In British family and relationship sociology Anthony Giddens’ thesis of the ‘transformation of intimacy’ has been particularly influential in recent years.  Giddens’ theory of the ‘pure relationship’ stands  for the assumption that the conditions of late or high modernity in Western societies have resulted in a situation in which intimate and sexual relationships are in principle freely chosen and negotiated on egalitarian grounds.  While queers have been absent from most grand post/modernisation narratives, they often get attributed a privileged position in the theories that include them in analysis. In particular, lesbians and gay men are constructed as the pioneers of change and the democratisation of intimacy.  While feminists have provided strong critiques of the undertheorisation of gendered power in post/modernisation narratives on heterosexual relationship and sexual cultures, most critics of the thesis of the transformation of intimacy have so far had few objections against its application to the study of same-sex relationships.  

In this talk I engage in a critical reading of some recent publications on queer relationships and argue that detraditionalisation theory and in particular the theory of reflexive post/modernisation provides a problematic conceptual guide for the critical study of queer (and other) relationships and families. The exaggeration of the themes of detraditionalisation, individualisation, choice, and agency tends to play down structural power relationships around the social divisions of race, ethnicity, class, gender, sexuality, and disability.  Power and processes of normalisation, thus, tend to move out of focus.  


Veiled Representatives and Representations of Liberal States 

Mary Anne Case

Faculty of Law

University of Chicago

macase@law.uchicago.edu

The reaction of various liberal states to the wearing by female citizens of headscarves or veils in conformity with the Islamic requirement of hijab has provided many difficult problems of governance and citizenship relations in recent years. The problematic is particularly acute when the women in question are not merely citizens, but representatives of the state. I want to focus on two recent legal controversies concerning demands by liberal states vis a vis the veiling of their female representatives, one in which the state required veiling and the other in which it demanded unveiling. In the former, Lt. Martha McSally a female U.S. Air Force fighter pilot, brought a court challenge to regulations requiring female military personnel, on all trips off-base in Saudi Arabia, to be accompanied by a male companion and to wear an abaya, claiming that these regulations violated her constitutional rights, inter alia, " by forcing her to communicate the false and coerced message that she adheres to the belief that women are subservient to men, by according her different treatment and status based solely upon her gender, and by undermining her authority as an officer."


In the latter, a Muslim female probationary teacher in Germany brought a constitutional challenge to the demand that she remove her headscarf while in the class room with her grade school pupils. The German Federal Constitutional Court ruling allowing the German states some leeway in regulating the wearing of the veil by public school teachers and other representatives of the state generated on ongoing debate in the federal and local German parliaments concerning the permissibility and necessity of banning the veil by schoolteachers in state-sponsored schools because of the message they, as agents and representatives of the state may send to their pupils.


Among the issues I wish to consider is the possibility of vindicating, on the part of states or individual citizens, feminist fundamentalism, that is to say a commitment to sex equality and to the repudiation of "fixed notions concerning the roles and abilities of men and women" as intense and worthy of respect as, for example, a religiously or culturally based commitment to fixed sex roles or female subordination.

“Biology?  Who cares?”  Gender in Modern Legal Constructs of Parenthood.

Julie McCandless

School of Law

Keele University

j.mccandless@law.keele.ac.uk

This paper seeks to (comparatively) explore legal discourses of motherhood and fatherhood from a feminist and gender-based analysis.  Its specific context will relate to how the state, through the mechanism of law formalises and/or creates parental ties upon the birth of an infant, and how it ‘naturalises’ certain connections through its descriptive, (as opposed to prescriptive) authoritative force.  The paper will be mainly concerned with the changing role of the biological connection in legalising parent—child relations, to include how reproductive technology and new techniques of DNA testing have disrupted how motherhood and fatherhood have thus far been understood.  Recent legal developments which have similarly disrupted normative understandings of parenthood, specifically the new provisions in the Adoption and Children Act (2002), will similarly be examined.  The growing disassociation of intimate relations and parenting from marriage and the ‘cornflake family’ will be an underlying consideration of the paper, while the importance of new social concepts for parenting, such as intentionality and non-exclusive parenting, will be elaborated upon.  

The paper, by emphasizing the oscillating relationship in UK law and policy between providing progressively for ‘parenting’ realities, and its concurrent attachment to the underlying principles, which have originally (and conservatively) informed the law in this area, will seek to challenge the inherent assumptions relating to the discourses.  New Labour’s policies will be particularly used to demonstrate this point.  The critique of the paper, and the reforms that it will suggest pursuing, will all be with the aim of creating more flexible discourses of motherhood and fatherhood, discourses which better reflect people’s life choices rather than assuming a somewhat homogenous and gendered model of parenting.

Land, Legal Pluralism and the African State

Ambreena Manji

School of Law

University of Warwick

a.manji@warwick.ac.uk


In this paper, I attempt to demonstrate that contemporary land reform
programmes, such as those promoted by the World Bank and theorists such
as Hernando de Soto, are based on a legal centralist model which
privileges state law and neglects the enduring power of other normative
orderings which it is assumed will be extinguished in the transition to
a modern economy. This evolutionary model of history is adhered to even
in the face of empirical evidence which casts doubt on its explanatory
power, for example in relation to women and land. This paper will argue
for a legal pluralist outlook which rejects a linear view of legal
relations as developing from informal, non-state orders to those that
acquire their validity from the state. This entails accepting that
informal land tenure plays an important part in everyday life. Going
beyond Home's suggestion that "[c]ommunal or informal land tenure
traditions can re-emerge to contest State-dominated hegemonic land
dispensations", I argue in this paper that the enduring existence of
non-state legal orders is already providing a challenge to the hegemony
of state law.

Dark Numbers:  Domestic Violence, Law, and Public Policy 

in Russia, Poland, Romania and Hungary
Isabel Marcus

University of Buffalo Law School

Buffalo, NY, USA

isabelmarcus@yahoo.com
Conventional geo-political and geo-cultural wisdom would have it that as east of Western Europe (the bearer of standards of “Europeaness”), Eastern Europe, historically and contemporaneously, has been identified with less “civilized” treatment of its women than its “western” neighbors.  Like all glossy generalizations, this one may reproduce cultural and socio-political hierarchies among states — more specifically the standard-setting aspects of western European culture, social, economic and political developments.  This generalization does not allow for an understanding of historical complexities, their legacies, contemporary practices in the implementation of law, and, ultimately, the implications for advancement of a rule of law in the policy and legal issue area of domestic violence.

In this paper I undertake two tasks.  One is historical; the other is contemporary.  First I develop a historically based legal and cultural context for domestic violence in the four countries in which I have done fieldwork — Russia, Poland, Romania and Hungary.  In what I call “a cultural and legal archaeology of domestic violence” in each country, I identify points at which there were coded or open discussions of the violence and, at times, in the socialist period, efforts to address it as a public issue.  I also discuss these legacies on post-socialist developments in the four countries.

Then, I move to an analysis of the contemporary data in the implementation of law in domestic violence cases in the four countries that I have collected from over 400 interviews with legal system officials and health professionals.  I find that legal system officials divert the overwhelming preponderance of domestic violence victims’ complaints and health system professionals ignore the concrete reasons for victims’ injuries.  Ostensibly, they are acting on a case-by-case basis and are exercising official and professional discretion rather than being guided by formal policies or protocols.  In fact, consistencies in official and professional behavior within and across countries amount to what lawyers identify as a clear “pattern and practice”.  

On what bases, then, do officials and professionals make their judgments and choices of action in domestic violence cases?  They rely largely on extra–legal considerations–on traditional constructions of masculinity and femininity complete with gender stereotypes.  When pieced together, these constructions form what I call gendered “moral scripts” — a shorthand consisting of culturally endorsed attributes of the “natural” behavior of a good woman/wife and a proper man/husband and the normalness of violence in marriage.   In turn these scripts assist in the “naturalization” and “normalization” of domestic violence for legal purposes — processes in which culture inflects law and law reproduces culture.  

To provide a more focused analysis of these processes, I rely on three categories of subjecthood constructed as law is implemented in each country — legal subjecthood, medical subjecthood, and nationalist subjecthood.  Each of them, I argue, has formal and practice aspects that incorporate legacies from the past as well as responses to contemporary developments within each country.  Considered collectively, they form the basis for a discussion of the difficulties in realizing a rule of law incorporating international human rights standards in the four countries. 

When the subaltern speaks


Lakshmi Arya

Centre for Historical Studies

Jawaharlal Nehru University

lakshmi_arya@mail.com
In 1993, Bhanwari Devi, a lower caste (untouchable) woman was gang-raped by upper-caste men in a village in Rajasthan, India. Bhanwari Devi brought her case against the upper caste rapists to court, under the provisions of the rape law. The rape law, being part of the criminal law, applies uniformly to all subjects of the modern Indian nation, irrespective of caste, community, class or religion. A universal criminal law in modern India is a legacy of India’s colonial encounter with Britain. In 1860, the British Indian Government enacted the Indian Penal Code in India, which enforced a uniform criminal law equally on all native subjects. When Bhanwari Devi went to court invoking the rape law, she, therefore, appealed as a female subject, unmarked by distinctions of caste, religion or community. However, when justice was dispensed under this sign of the universal in Bhanwari’s case, it replicated the same caste and class identifications that had informed the rape itself. The accused men were acquitted of the rape charge on the grounds that it was not possible for upper caste men of good Hindu families to have intercourse with a low caste woman who was too polluting even if touched. The case raises obvious questions about who can claim the site of the universal citizen-subject in the modern Indian state. However, there are other questions that it evokes as well. How do we understand Bhanwari Devi’s right to speak in the modern Indian nation? How do we locate Bhanwari Devi at the telos of historical processes that allow her to speak—that lead to her moment of inclusion in the modern Indian nation, which is also her moment of exclusion? How does this moment of inclusion/ exclusion enable us to envision sites of citizenship, law, state, and, of course, power itself? These are questions that I would like to explore in my paper, with the help of insights drawn from history.  
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