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1. Scope of the Response

1.1 This response focuses on the sentencing of people convicted under section 20 of the Offences Against the Person Act 1861 (OAPA 1861) for the reckless transmission of HIV during sexual intercourse.  For or the past eight years I have provided research support for, and worked with, a number of HIV/AIDS organisations, including the National AIDS Trust, the Terrence Higgins Trust, the African HIV Policy Network, the UK Coalition, and Positively Women.  I have also spoken at a number of national and international conferences on the subject of criminal liability for the transmission of HIV, and have published widely in this area.
  This response is, however, written in my personal capacity and should not be taken to represent the views of any of the organisations with which I have worked.

1.2 Although the response does briefly consider HIV transmission as factor in sentencing in other cases (i.e. where transmission occurs during needle exchange in the context of illegal injecting drug use, or during rape / sexual assault), my principal concern (given the scope of the Consultation) is the sentencing of people who have been convicted under section 20 of the OAPA 1861 for transmission itself.

2. Background

2.1 Since 2003 there have been five convictions in England and Wales of people for the reckless transmission of HIV during sexual intercourse. In October 2003 Mohammed Dica was convicted in London for recklessly infecting two women with HIV, and sentenced to a total of eight years’ imprisonment. The Court of Appeal quashed the conviction and ordered a retrial.  After a number of abortive retrials, Mr Dica was finally convicted in March 2005 on one count and sentenced to four and a half years’ imprisonment on the remaining charge.
  In January 2004 Kouassi Adaye pleaded guilty in Liverpool to recklessly infecting a woman with HIV, and was sentenced to six years’ imprisonment (this included time for unrelated dishonesty offences).  In May 2004 Feston Konzani was convicted in Middlesbrough for recklessly infecting four women with HIV, and sentenced to a total of ten years’ imprisonment.  In February 2005 the Court of Appeal upheld Mr Konzani’s conviction and sentence.
  In May 2005 Paulo Matias pleaded guilty in Leicester to recklessly infecting a woman with HIV, and was sentenced to three and a half years’ imprisonment.  In July 2005 a 20 year old woman was sentenced to two years’ youth custody in Newport after pleading guilty to recklessly transmitting HIV to her boyfriend.

2.2 What is clear from these cases is that a conviction under section 20 of the OAPA for the reckless transmission of HIV has, in all cases, been treated as a serious offence justifying long terms of immediate imprisonment.  This is particularly noteworthy since (a) only 55% of those over 18 sentenced for a section 20 offence in 2003 (N: 3,811) received an immediate custodial sentence; (b) of that 55% (N: 2,078) only 4% received sentences of more than 3 years.
   Even where there have been guilty pleas (as in Matias and Adaye), substantial terms of immediate imprisonment have been imposed.  Furthermore, in Konzani the trial judge (His Honour Paul Fox QC) was not impressed by a written plea for leniency by one of the complainants (who was herself a reluctant witness for the prosecution).

3. Particular Issues

3.1 Seriousness, Harm and Culpability

3.1.1 As stated above, there appears (albeit from a relatively small case sample) to be a consensus that the transmission of HIV is a serious bodily harm which (in the absence of intent) warrants charging under section 20 OAPA 1861 and immediate custody upon proof of guilt.  It is important, however, that the seriousness of HIV infection (for the purposes of determining punishment) is not assumed, but is based (a) on a principled consideration of its impact, both generally and on the person to whom HIV has been transmitted; and (b) on an appropriately sensitive consideration of the state of mind of the defendant at the time transmission occurred.

3.1.2 As far as the impact of HIV infection is concerned, it is no doubt true that most people would consider it to be very serious.  It is an incurable condition that may lead to AIDS through weakening the body’s immunity to opportunistic infections.  Those infections may, if they are themselves sufficiently serious, lead to death.  However, it is important to recognise that HIV infection itself does not necessarily lead to ill-health.  It may change the physiology of the person infected, and affects his or her health status; but a person may live for many years asymptomatically.  It is also, with the use of highly active anti-retroviral therapy (HAART) a manageable condition.  It is important, I believe, to recognise that the seriousness with which HIV infection is viewed is as much the product of social stigma and fear as it is of the infection itself.  Sentencing people who have recklessly transmitted HIV to substantial periods of immediate imprisonment may have the unintended, and socially deleterious effect, of reinforcing such fear and stigma. 

3.1.3 It should also be recognised that being infected with HIV may have different impacts on different people.  Apart from the truism that every person convicted and sentenced for transmitting HIV to someone else is, him- or herself, someone who is also HIV positive (and might, if events had turned out otherwise, been the complainant rather than the perpetrator), sentencers should be careful to explore and take account of the impact of infection on the particular complainant.  For example, it is not inconceivable that there are people living with HIV who were unaware of their partner’s HIV positive status at the time transmission occurred and who do not think that punishment is the appropriate response.  They may be in a good and enduring relationship with the person who infected them, or they may feel a degree of responsibility for becoming infected by failing to insist on safer sex, or they may not want the person who infected them to be sent to prison.  In each of these cases an offence has, in principle, been committed; but if a case with these or similar facts came before the courts there is no certainty that these factors would be treated as mitigation.  Sentencing the person who transmitted HIV to a period of immediate imprisonment may, in some circumstances, result in the rupture of important, supportive relationships that are important for the continuing emotional, psychological and physical health of the defendant.

3.1.4 The converse problem may also arise.  In many of the cases that have so far been tried, the revelation that a partner has been the source of HIV infection has resulted in the breakdown of the relationship.  In such cases, the desire on the part of the complainant for “justice to be done” through severe sentencing may be very great.  The court, in such circumstances, provides a forum for the complainant to vent their distress and anger.  Sentencers need to be aware of the importance of not using a sentence of immediate imprisonment as a means of placating individual complainants and should be particularly sensitive to the use of language when sentencing.  If the reckless transmission of HIV is to be treated as a public wrong via its criminalization then it is critical that this provides the sole justification for punishment.

Sentencers should not, without careful and sensitive consideration of the personal and domestic circumstances of the parties involved in an HIV transmission case, assume that HIV infection is something that should be treated as so serious that it warrants immediate imprisonment.

Sentencers should be mindful of the importance of sentencing on the basis that the reckless transmission of HIV is a public wrong, and avoid language which suggests otherwise.

3.1.5 As for the state of mind of the defendant as an aspect of offence seriousness in this context I would make the following observation.  Recklessness comprises a lower tier of culpability than intention and is concerned with, essentially, conscious unjustifiable risk-taking.  Because criminal liability for HIV transmission is only possible if the defendant knows his HIV positive status at the relevant time, recklessness is intimately bound up with the question of knowledge.  There appears, in the cases that have been tried so far, to have been little regard either by trial judges or by the Court of Appeal to thinking through precisely what awareness of risk means and how this feeds into questions of culpability.  It may be possible to justify treating reckless HIV transmission as a serious offence simply on the basis that the defendant was aware of the risk of transmission because s/he knew his / her HIV positive status.  But this is not, I suggest, a sufficiently sensitive approach.  A person may be aware of his/her HIV positive status but believe that certain kinds of sexual activity are less risky than they in fact are.  They may believe that because they have a low or negligible viral load (which renders transmission less probable) that there is no need to take precautions either for particular kinds of sex, or at all.  They may have false, but honest beliefs, that a partner is him/herself HIV positive and that there is therefore no need to take precautions against transmission.  Courts are, typically, loth to enter into probabilistic reasoning as far as prospective risk-taking is concerned, but it is important to recognise that a person’s culpability may be significantly diminished depending on the honest beliefs that they hold about risk.  

When assessing culpability, sentencers should take into account the beliefs that a defendant had at the relevant time about the nature and degree of risk that his/her conduct posed.

3.2 Condom Use and Safer Sex

3.2.1 There is no such thing as safe sex, only safer sex.  The use of a condom during vaginal or anal intercourse significantly reduces the probability of HIV transmission, but is not 100% successful.  Criminal cases concerning HIV transmission will only ever arise after HIV has in fact been transmitted.  If condoms were used consistently, such transmission is evidence that they were ineffective.  There has been no guidance from the Court of Appeal in either Dica or Konzani as to whether consistent condom use may, should or must be treated as negating recklessness; nor is it clear whether the use of condoms (consistently or intermittently) is a mitigating factor in sentencing those who have been convicted.  It is arguable that attempts to minimise the risk of transmission should operate as a mitigating factor in sentencing, since it demonstrates responsibility on the part of the defendant.

Evidence that the defendant made use of condoms should operate as a mitigating factor in sentencing.

3.3 Non-Disclosure and Deception

3.3.1 As the law stands, a defendant may not argue that the complainant consented to the risk of transmission, or that they honestly believed that there was such consent, unless that consent is an informed one (see Konzani).  Informed consent exists, to all intents and purposes, if there has been direct or indirect disclosure of the defendant’s HIV positive status to the complainant.  It follows that where a defendant has been convicted, this defence has either not been possible to raise or has not been accepted by the jury. 

3.3.2 It may seem self-evident that a failure to disclose known HIV positive status, or to lie about this when asked, should operate as an aggravating factor in sentencing.  These two possibilities raise different questions, however, and need to be dealt with separately.

3.3.3 So far as non-disclosure is concerned, there exists a substantial body of empirical research that suggests that many HIV positive people use safer sex as a proxy for disclosure with intimate partners, and that this is more effective than disclosure (since this does not always result in safer sex being practised).  Furthermore, as the Court of Appeal in Dica indicated, there is no legal obligation for a person to disclose known HIV positive status.  This being so, there is no good reason why a defendant who has practised safer sex but failed to disclose should have this treated as an aggravating factor in sentencing.  As for the non-disclosing defendant who does not practise safer sex with a partner, sentencers ought to be aware of, and sensitive to, the reasons for non-disclosure when determining whether this should operate as a mitigating or aggravating factor.

3.3.4 Lying about HIV status might, similarly, be thought to be an aggravating factor par excellence; but this, too, demands careful analysis before being treated as such.  Just as people fail to disclose status voluntarily, so some people may lie.  If they lie and practise safer sex which does not result in transmission, no harm is done and no criminal liability arises.  If they lie, do not practise safer sex and transmission does not occur, similarly no harm is done and no liability arises.  If they lie and transmission does occur liability may arise, and the question of the lie’s relevance for sentencing may be important.  It may be that, if the lie is told in order to get a partner to agree to unsafe sex this may legitimately be treated as an aggravating factor.  However, if the lie is told through fear of rejection, or for other less “selfish” reasons, it may be appropriate to treat the lie as less aggravating than it otherwise would be.

3.3.5 It is also important to recognise that lying exists on a spectrum of behaviours.  For example, a person may ask “Have you ever had an HIV test?” or “Are you worried about HIV?”, or “Is there anything I should know?”.  These  (and other similar questions) may elicit truthful answers from an HIV positive person and yet not produce an “I am HIV positive” response.  It is important that lying is not, therefore, treated as aggravating per se, but examined carefully for evidence of culpability or otherwise.

Neither non-disclosure nor deception should be treated, without careful consideration of the facts, as necessarily aggravating factors when sentencing.

3.4 Imprisonment

3.4.1 My central concern in this response has been to consider factors relating to the seriousness of HIV transmission.  I would, however, like to emphasise the potentially negative consequences of imprisonment for people living with HIV/AIDS, whether or not the offence of which they have been found guilty concerns transmission itself.  A person convicted of recklessly transmitting HIV will either be HIV positive or have an AIDS diagnosis.  In neither case is a prison environment necessarily conducive to the physical or psychological welfare of that person.  The purpose of imprisonment is the deprivation of liberty, and is meted out as punishment, not for punishment.  Imprisoning people with HIV/AIDS may result in additional hardship over and above that which would be experienced by a person convicted for different kinds of offences against the person (who will not necessarily be suffering from any physical impairment themselves).

3.4.2 Particular problems that prisoners with HIV/AIDS may suffer include: stigma and discrimination from other inmates and staff on account of their status; breaches of confidentiality; and – critically - inadequate medical care and treatment.  Diet, which is extremely important for some people living with HIV/AIDS, is also extremely difficult to control in prison.

3.4.3 In addition to these problems there is also the issue of condom availability.  Condoms are infrequently available in prison, and yet sex does occur.  Placing an HIV positive person in prison not only exposes him or her at the risk of sexually transmitted and other infections which may further compromise his or her health, but also places other inmates at risk of infection.

Imprisonment imposes additional and specific hardships on people living with HIV/AIDS.  Active consideration should be given to non-custodial alternatives if it is thought that the impact on the particular defendant will result in punishment over and above that which is merited for the particular offence(s) committed.

4. Particular Comments on the Proposed Sentencing Guideline

4.1 I do not think that the proposed Guideline for section 20 takes adequate account of the issues that arise in cases of reckless HIV transmission.  In particular:

· “Victim required extensive medical treatment (but life was not endangered)”

This appears to assume that extensive medical treatment was required at the time of the offence.  In cases of HIV transmission such treatment will only ever be needed subsequently, if at all.  It is not clear what is meant by extensive.  Arguably, too, a person infected with HIV does have his / her life endangered – but it depends precisely what this means.  If the starting point on this basis is 3 years, then would a convicted defendant have a higher starting point?  And if so what would that be? 

· “Common Aggravating Factors”

Generally it is not possible to identify exactly when HIV transmission occurred where it happens within a relationship.  It is therefore not possible to say, with any degree of certainty, whether at the relevant time the complainant was vulnerable, whether drink or drugs were involved, whether it happened at night etc.

It needs to be clarified whether HIV is to be treated, for these purposes, as a permanent disability (which may not be the experience of the complanaint).

5. Generally

It should not be assumed that reckless HIV transmission is, per se, an offence that demands an immediate sentence of imprisonment.  Non-custodial alternatives should be considered seriously.  The particular context of transmission needs to be explored, and the implications of different forms of punishment considered carefully.  Sentencers should take into account the potential for severe sentences to contribute to the stigma associated with HIV/AIDS and the prejudice against those who live with HIV/AIDS.
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