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1. Feminism vs. the State? : The Dialectics of Sexuality in the Development of Sexual Offences Legislation in South Africa

Lilian Artz, University of Cape Town, South Africa (lartz03@qub.ac.uk)
Over the past ten years the South African government has made significant commitments to protect victims of violence through the ratification of international instruments and the development of policy and legislation under the new Constitution. South Africa’s transition to a democratic state has been accompanied by a concerted focus on the use of the law as an instrument for addressing the high levels of sexual assault as well as other social problems. This is hardly surprising given that the apartheid state was itself defined by a particularly far-reaching set of laws, effectively institutionalising a peculiar set of social norms, which legal activists have since sought to deinstitutionalise through the development of progressive rights-based legislation. During the transitional period after 1990 the opportunity arose for the first time in South Africa for feminist activism to take substantive shape within a sustained discourse around women’s rights to freedom from violence, with the new South African government showing an increasing recognition of the need to prioritise women’s issues in building an egalitarian society. This has involved feminist legal scholars and activists in an ongoing critical engagement with government policy and law reform surrounding sexual assault, in particular. 

Against this backdrop, this paper will examine developments in law reform that are aimed at the protection of victims of sexual offences. It will draw attention to the legal debates raised in the development of these reforms as well as some of the more theoretical debates and tensions concerning issues such as the definition of sexual assault (rape), previous sexual history, cautionary rules, delayed reporting, resistance and consent, “harmful HIV related behaviour”, the protection of vulnerable victims, amongst others. For over seven years these issues have all been scrupulously deconstructed through feminist legal submissions and scholarship and have lead to several hard won shifts in the legislative content of the proposed Sexual Offences Bill. There have also been notable struggles by feminist legal reformers in legitimising feminist/critical legal perspectives within this law reform process as well as in securing specific legal rights for rape survivors (such as the right to an appropriate clinical and forensic examination, including the provision of post-exposure prophylaxis for HIV). Most discouraging, however, is the ongoing battle to get almost a decade’s worth of legal work on the Sexual Offences Bill onto the South African parliamentary agenda. Three years after the South African Law Reform Commission completed its final report on the Sexual Offences Bill, there is no clear sign of the legislation being promulgated in the near future. 

2. Equality and Justice Claims by Fathers’ Rights and Women’s Rights Advocates
Susan B. Boyd, University of British Columbia, Canada

(boyd@law.ubc.ca)

This paper analyzes discursive invocations of equality and justice by fathers’ rightists and women’s groups in relation to post-separation parenting law reform. It attempts to think critically about feminist approaches to equality, in part by considering equality claims by groups that are arguably not historically disadvantaged – that is, fathers. Fathers’ rightists have tended to draw on a formal approach to equality, much criticized by feminists, whereas women’s groups have tended towards a substantive equality approach that stresses women’s social inequality and their disproportionate, socially constructed responsibilities for children and caregiving. Fathers’ rightists sometimes suggest that women should not be permitted to benefit legally from the fact that they have taken different life “choices” in relation to familial responsibilities. Yet successful arguments on behalf of women tend to reinforce privatized economic remedies, which in turn reinforce women’s responsibility and dependency. The invocation of equality and responsibility by fathers’ rights and women’s rights advocates, and the meaning of “success stories” in family law reform, will be considered in relation to neo-liberal policies on the privatization of economic responsibilities, and new forms of social governance that emphasize individual or personal responsibility. The paper will draw on critical feminist work on equality-seeking by groups that are not historically disadvantaged (e.g. Davina Cooper) as well as feminist work on the rising emphasis on ‘responsibility’ in relation to divorce and family law (e.g. Alison Diduck, Helen Reece). The paper will also explore the different meanings of ‘equality’ that may emerge from fathers’ rights and women’s rights interventions.

3. Muslim women's rights practise in Ontario as seen from a South African view

Annie Bunting, York University, Canada (abunting@yorku.ca)

This paper will explore some lessons on feminist organizing against state recognition of Muslim personal law in Ontario and the Western Cape, South Africa. Women in Muslim communities in both locations have actively opposed moves to formalize religious tribunals for family law. In Ontario, the province recently responded with proposed legislation which makes all religious arbitration unenforceable in the province. In the Western Cape, a Bill to recognize Muslim marriages is languishing and women's groups have provided an alternate drafting. Seeing the Ontario debates and feminist equality arguments from a South African perspective may bring into sharp focus the importance of geo-political histories to feminist theory and practice. Further, through examining similar women's equality issues in different national contexts, this paper will explore the similarities and dissonances in the development of feminist legal theories.

4. Finding the Prime Suspect: Feminist Activism and the Allure of the International

Doris E. Buss, Carleton University. Canada (doris_buss@carleton.ca)

In a recent email, a Canadian legal feminist organisation pondered its future activist directions and questioned if it should be pursuing law reform at the international level. What lies behind this feminist interest in the international realm? Does the international, as Thérèse Murphy (2005) suggests, have a certain allure? Is it the case that in some Western liberal democracies, feminists feel they have reached the limits of meaningful domestic legal reform?  This paper takes up the questions of the interrelationship between the national and international for Western feminist activists, but it does so through a consideration of how these different spheres might be imagined as spaces for effective feminist advocacy. My focus is on violence against women, particularly in war, and the recent surge in the development of international criminal law. Are there conceptions of justice that more readily appear to ‘fit’ international over national spheres? What does it mean for feminists to ‘act’ in the face of large scale violence? 

These themes are pursued through a discussion of the popular British televisions series, Prime Suspect. In volume VI “The Last Witness”, Jane Tennyson, the show’s heroine, is confronted with the torture, rape and murder of two Bosnian Muslim refugees living in London. Jane’s search for the killer(s) takes her to Bosnia and the site of a mass murder, and to the inner corridors of Scotland Yard as she navigates the realpolitik of international justice. Prime Suspect provides a vehicle for examining the conceptions of justice and injustice that articulate with constructions of international and national spheres. Through a discussion of the show, this paper considers international criminality as a particularly resonate call to act in the face of (particular) forms of injustice. 

5. Challenges to Maternity and Parental Leave in Canada: Gender, Social Benefits and Law.


Gillian Calder, University of Victoria, Canada (gcalder@uvic.ca)


This paper will explore the relationship between federalism and equality in the Canadian constitutional law context, through a careful examination of one social policy regime, the delivery of a benefit for maternity and parental leave.  This key social programme has been the site of feminist struggle in Canada for over eighty years, culminating recently with a decision of the Supreme Court of Canada affirming its entrenchment as a national programme with national standards.  This paper will reflect critically on this judgment and its ramifications or women's economic inequality in Canada.  In particular, it will examine the way in which constitutional jurisprudence can take issues of equality into account.  That is, to what extent should questions of equality infuse a federalism analysis?  To what extent is there a gap in constitutional jurisprudence that treats these bodies of constitutional analysis as separate?  Is there a gender of constitutional jurisprudence?   How could a feminist analysis be brought to bear on division of powers questions?  This presentation will also aim to complicate the unique situation in Canadian constitutional law of asymmetrical federalism, examining in particular the ways in which the needs of women in Quebec, Aborginal women and women in the rest of Canada are constructed.  At the same time the ways in which the delivery of this benefit has made it more difficult for women with caregiving responsibilities, part-time and contingent workers, women with disabilities, lesbian parents, Aboriginal women and racialized women in Canada to qualify will be kept at the forefront.  The issue of whether or not the delivery of maternity and parental leave in its current form enhances the equality of women in Canada, and how to assess that answer, will be carefully considered.
6. Feminism and the Flat Law Theory

Margaret Davies, Flinders University, Australia. 

(margaret.davies@flinders.edu.au)


This paper examines two modalities of law, depicted spatially as the vertical and the horizontal. The intellectual background for seeing law in vertical and horizontal dimensions is to be found in much socio-legal scholarship (including recently Niki Lacey's Unspeakable Subjects). These approaches have challenged the modernist, legal positivist and essentially vertical view of law as a system of imperatives emanating from a hierarchically superior source. In keeping with this tradition, but approaching it from the perspective of legal philosophy, my aim is to address two matters. First, what are the theoretical characteristics of law in its horizontal register? Second, how is an appreciation of this ' flat' law useful for feminist legal theory and practice? In particular, I consider the ways in which feminist legal theory operating in the horizontal dimension can transgress, without transcending, the vertically-determined perimeters of the nation state.

7. The Straight Mind in the Law: Feminist Legal Theory, Legal Pedagogy, and Pomo-Retro

José Gabilondo, Florida International University, USA. (josemgabilondo@fiu.edu)

The pervasively heteropatriarchal discourses which constitute both the organic law of the nation-state and its critical progressive apparatus impose significant structural barriers to entry of feminist legal theory.  Heteronormativity is the jurisprudential ground of being for many of these restrictions.  (In other words, if homophobia is the fruit, heteronormativity is its poisonous tree.)  More specifically, as a powerful form of reproductive praxis, heteronormative legal education produces traditional intellectuals who perpetuate the original conditions of heterosexual dominance.  Sexual and gender minority law students first encounter heteronormativity in torts, property, and constitutional law.  Upper-level electives including family law, labor law, tax, and evidence also contain heteronormative rules to the extent that the teaching of these courses – explicitly or implicitly – reflects a normative preference for a cross-sex perspective over a same-sex perspective or over none at all.  

A feminist counter-discourse, therefore, can challenge this power structure.  This presentation has two main aspects.  First, drawing on Monique Wittig, Antonio Gramsci’s model of the organic intellectual, and Louis Althusser’s idea of interpellation, this presentation suggests a theoretical framework for self-hailing – in a specifically feminist context -- to further solidify an ontological grounding for a feminist legal critique of state formation and operation.  Second, this presentation considers how legal education reproduces heteropatriarchy and considers interventions in the classroom to interrogate the straight mind. Overall, the application of feminist legal theory to state formation is another opportunity to consider the incipient, selective return to structuralism from what some critiques consider the post-modern orgy of contingency, a trend which I call “pomo-retro.”

8. Sexing Hong Kong Legal Culture:Engagement of Han-Chinese Confucian / Buddhist / Daoist legal theory and Gender politics

Andy Chiu, James Cook University, Australia.  (Andy.Chiu@cdu.edu.au)

In Hong Kong, even though the Bill of Rights Ordinance (the localized version of ICCPR) and Sex Discrimination Ordinance were enacted respectively in 1991 and 1994, sex/uality discrimination in legal discourse still persists; for example: Han-Chinese customary law which only recognizes the male’s right to build small house in New Territories remains an exception under Sex Discrimination Ordinance; gender identity of victim (female) / perpetuator (male) in rape law is still rigidly fixed; legal oppression against sex workers is not yet recognized; the age of consent in the case vaginal penetration (age 16) is lower than that of anal sex (age 21); the Government insists on not tabling the anti-sexual-orientation discrimination bill; the right to same sex marriage / partnership is absent from any political agenda; adultery can only happen between opposite sexes and opposite sex consummation is still an constitutive element in the legal formation of marriage…etc. Scholars and Christian fundamentalists argue that discrimination is inherent in Han-Chinese culture, which is impossible to be understood from the White-West perspective of Human Rights and Gender equality. They further quote 3 Confucian constant virtues where women are absent; the 8 gurudharmas of Buddhism which subordinate the nuns to the monks; and Daoist Yin-Yang binarism in which Yang is the supremacy as examples showing that Han-Chinese culture cannot tolerate equality. In the paper, I would adopt a postcolonial perspective in examining the above arguments and point out that not only a ‘pure’ version of culture does not exist, but (indigenous) culture should always be meticulously and critically represented in order to reproduce ‘justice’. I would also argue that it is possible to scrutinize and explore the spaces of resistance within the Hong Kong Han-Chinese legal culture, which mainly involves Confucianism, Buddhism and Daoism, and reconstruct an aboriginal legal theory of gender / sex(uality) justice.

9. Challenging the heteronormativity of law – a Swedish example
Görel Granström, Umeå University. Sweden
(gorel.granstrom@jus.umu.se)

What happens when the legislator acknowledges that gender neutral legislation can be problematic and instead tries to work with gender specific laws? This is the case in Swedish criminal law, where the attempt to combat domestic abuse has led to legislation that deals specifically with men that abuse their female partners. This legislation has been seen as a step forward in the war against domestic abuse by both women’s organisations and politicians. However, the legislation has also been criticised for acknowledging only certain kinds of domestic abuse, i.e. heterosexual domestic abuse. And what happens if we contrast this legislation with the legislation that prohibits hate crimes? In Sweden, hate crime is understood in the context of race, ethnicity, religion or sexual orientation, meaning that hate crimes against people based solely on their gender identity is not regulated in the Swedish legislation. And unlike the domestic violence regulation mentioned above, the Swedish regulation regarding hate crime is gender neutral.

These examples will be used to present a critical view on law’s ability to give legal remedies to victims of crime, when these victims do not conform to the notions of normality constructed by the legal system.

10. DEUTSCH WIE VATER ODER MUTTER 
Children’s legal citizenship, motherhood and the nation-state 
Betty de Hart, University of Nijmegen. The Netherlands

(B.deHart@jur.ru.nl)

Scholars writing on substantive citizenship have often taken the legal citizenship of women for granted, assuming that legal citizenship within a state is universal and irrevocable (Macklin 2005). However, feminist studies on citizenship law have shown how legal citizenship of women was revocable, if they married a foreigner. Acquirement or loss of legal citizenship determined women’s access to substantive citizenship within the nation-state.    

The loss of legal citizenship for women who married a foreigner stemmed not only from patriarchal thinking, but also from the wish to keep immigrants out. Issues of   gender, immigration and the nation-state were firmly intertwined (Sapiro 1984).    

Scholarly literature largely neglects the fact that birthright citizenship of children was determined through the gender of the parent. Ius soli acquirement of legal citizenship has always been contested because it supposedly offered foreign women the opportunity of ‘birth tourism’, or ‘anchor babies’ in order to acquire the legal citizenship for her child. For a long time, and in some countries still, mothers have been denied the right to transmit legal citizenship ius sanguinis to their children. 

This paper draws attention to mothering by citizen mothers of non-citizen children or, the other way around: mothering by non-citizen women of citizen children. The question is how access to the nation-state by the mother is mediated through the legal citizenship of the child, and the other way around; how the child obtains access to the nation-state through the legal citizenship of the mother. A further question is how legal citizenship determines the relationship between mother and child, as well as their relationship with the state. 

In answering these questions, this paper addresses three issues. The first part describes the development towards transmission of legal citizenship by the mother to her children in Germany (1975) and the Netherlands (1985). The second part discusses alternative feminist approaches towards gender equality in citizenship law, especially the concept of relational nationality introduced by Karen Knop (2001). In her view, discussions on (multiple) citizenship start from the assumption that an individual’s loyalty to the state is directly to the polity at large. The concept of relational nationality, however, assumes that connections with a state may be mediated by relationships with particular individuals, such as parents, spouses, lovers and children. Knop suggests that an individual’s relationships with family of a different nation have an effect on the own sense of national identity and that the effect may be partially determined by the power structures in these relationships. An individuals’ relationships with particular others help to constitute the loyalties to the own state and theirs. A relational perspective on legal citizenship allows us to see public loyalty and private relationships as connected. 

The third part draws on empirical research. Interviews show that mothers might not want dual citizenship for their children, because they fear the consequences both in the country of residence (expulsion) and in the country of the other citizenship (parental abduction). They also show that gender inequality in citizenship law in the past has consequences for mothers and children until the present. The empirical results provide incentives for reviewing feminist perspectives on legal citizenship, substantive citizenship and the nation-state. 

11. The Space Beyond the Nation-State . . . Law’s Violence and Violence Against Women

Gina Heathcote, London School of Economics. UK

(G.Heathcote@lse.ac.uk)

How does law define violence? How does law justify violence? How does law and violence scholarship – which centres on the relationship between the individual and law – impact on international jurisprudence? 

This paper addresses scholarship on law and violence, and law’s violence, and asks where violence against women exists within the paradigms of law’s enactment, founding and violations. Violence against women falls outside the realms of law and violence scholarship as it adds an unspoken dimension to violence, and law; that is, their socially constructed, gendered underpinnings. 

For feminist theory, which has grappled extensively with the notion of cultural and national identities and the multi-dimensional meaning of ‘woman’, studying regulative inadequacies of violence against women can potentially provide a space beyond culture and the nation state. This is because violence against women invokes the generic, essentialist categories of ‘woman’ and ‘women’, as by definition it is violence meted out or justified because of the gender of the sufferer. The transnational problem of violence against women therefore opens a space for women, despite cultural, economic, racial and national differences, to speak and formulate an alternative vision of laws relationship with violence. 

Seeing feminist activism and feminist scholarship on violence against women as the space beyond the nation-state and as the space beyond the limitations of essentialist discourse has the further capacity to answer unresolved questions on the relationship between law and violence and the troubling transposition of studies of individual violence and the law onto international violence. In this paper I take scholarship and activism on violence against women and consider its dual potential; firstly, in the space for women to talk free of essentialist labels (beyond the nation state) and secondly, providing potential re-imaginings of how international law and violence might be approached. The missing dimension in studies of law and violence scholarship, it will be concluded, is gender/sex. This has meaning for feminist jurisprudence on violence against women and even further potential for studies of international laws on force.

12. Making a Difference

Rosemary Hunter, Griffith University, Australia/University of Kent, UK

(Rosemary.Hunter@griffith.edu.au)

This paper examines the relationship between feminist and state discourses about ‘difference’.  To what extent have feminist understandings of difference influenced state policies and practice, and to what extent have they been shaped by state strategies for managing difference?  What happens when feminist categories of difference are appropriated by the state?  These questions are explored through case studies of legislative and bureaucratic policy development and implementation, and feminist legal research, writing, and law reform activism.  

13. Using Access to Overturn Dominant Paradigms on Women’s Rights to Land and Natural Resources in Southern and Eastern Africa

Patricia Kameri-Mbote, University of Nairobi, Kenya. 

The dominant discourse on women’s rights to land and natural resources is the absence of secure tenure despite women’s investment of labour and time over these resources. This discourse uses ownership and control that is vested in male heads of households and male controlled governments as the starting point to argue that women are excluded. What the discourse discounts is the relationship that women have with land and natural resources as a consequence of their investment of labour and time thereon. This paper argues that the focus should be on land and natural resources and not on powers exercised over them. By focusing on the resources and seeking to enable persons that interact closely with the resources, access to the resources through labour would yield different substantive outcomes for women. This approach is supported by emerging trends in resource management seeking to promote stakeholder participation and decentralisation in resource management at the international and national levels. Customary law that pegs rights to resources to membership to a given society, function relating to the property and performance of reciprocal obligations owed to others in society also supports this approach. Gender as a social construct defining roles and realms of operation in the homestead, clan, ethnic, group and nation would become an empowering rather than disempowering factor for women even in legal pluralistic societies.

14. A Cartography of Resistance: The National Federation of Dalit Women

Kalpana Kannabiran, NALSAR University of Law, Hyderabad, India, 

(kalpana.kannabiran@gmail.com)
This paper proposes to alter the frame of politics of belonging to the 'politics of becoming'. Today we see a marked shift in the articulation of the problem of caste, evident especially around the time of the World Conference Against Racism in Durban, a shift that demanded a reformulation of the legal category of caste (consequently the sociological category too), bringing it within the meaning of racism.  This paper explores the politics of becoming through an examination of the ways in which social exclusion is resisted, not by demanding inclusion alone, but also through a particular form of political mobilisation by dalit groups in India. National governments have been unwilling to open social orders up for crutiny in these new terms? The most marked resistance being that of the Indian government on the issue of caste as race at the Durban conference, a stand that was validated by leading sociologists in the country declaring that caste cannot be seen in the same terms as race.  The politics of becoming, then, transforms the dalit subject (more specifically the dalit woman subject) into the more expansive community of people of colour, more specifically, the Indian of African lineage who shares the memories of pain and suffering, of slavery, racism and apartheid and copes with the entrenchment of these ystems in postcolonial societies.

15. Postcolonial Feminism and the `Empire-in-Law’

Ratna Kapur, Centre for Feminist Legal Research in New Delhi, India (kapurr@juris.law.nyu.edu)
The talk illuminates how the colonial encounter is central to understanding how women's rights have come to be articulated and taken up in the postcolonial present. The brief historical and contextual analysis exposes how law and the liberal intellectual tradition on which it is based, have been constructed upon a very narrow foundation - a belief in progress; rights as the basis of freedom; fixed notions of the sovereign state and subject, and certain assumptions about difference – that is – who counts and who does not.  Does a postcolonial feminist legal analysis produce more imaginative or liberating possibilities? Can it direct us towards alternative intellectual traditions or cosmologies based on different ways of thinking, where dichotomies are absent? And what is the anatomy of such thinking? 

 

16. Feminism and International Law: Towards a Postmodern Reconceptualization of Resistance
Adam Kay, Osgoode University. Canada (AdamKay@osgoode.yorku.ca)

The international legal order represents a contentious site of struggle for ‘the feminist movement’.  On the one hand, it holds the potential for widespread advances towards the elimination of many forms of discrimination women face.  On the other hand, it holds the potential to advance the cause of more privileged women at the expense of those who are less fortunate.  As such, there is deep division concerning the utility of international law to the feminist movement overall.

This paper argues that there is no need for the feminist movement to be so deeply divided over whether or not international law can be used as a progressive tool for change.  This is because both sides of the debate are in part correct: international law has the potential both to promote progressive change, as well as to impede it.  Indeed, the paper contends that international law does both at the same time.  As such, it calls for feminists to withdraw from this polarizing debate, to internalize both the promise and the peril that international law represents, and to calibrate their strategies accordingly.

The paper is divided into six parts.  It begins in Part I with an examination of the conceptual foundations of the international legal order, and demonstrates how these are ill-equipped to deal with the problems many women face.  Part II then explores how, despite these limitations, the international legal order has attempted to develop mechanisms to end discrimination against women.  Part III then launches into an examination as to why, despite such efforts, the international community has so far been unable to effect the widespread change it has been striving for.  To this end, the paper identifies three key limitations of the international legal order: (1) the structure of the united nations; (2) the procedural constraints of international law; and (3) the built-in assumptions and conceptual limitations of the international legal system.  It argues that these limitations conspire to perpetuate discrimination through all those who attempt to engage with it.  This phenomenon is called the ‘essentialist conceptual trap of international law’.  Having identified the difficulties of using international law as a transformative force for change, the paper then moves on in Part IV to explore the potential of postmodern inquiry to help the feminist movement transcend these shortcomings.  In particular, it looks to the value of deconstruction as a means of challenging the tendency of international legal discourse to conceptualize women in essentialist terms.  While the paper contends that there is much that can be gained from this exercise, there is also much that can be lost, namely the collective agency of the feminist movement.  Accordingly, Part V moves on to look at how the feminist movement can both harness the power of deconstruction to give rise to a more inclusive representation of ‘woman’, and at the same time avoid the utter dissolution of its identity as a collective political movement.  To this end, the paper asserts that any effort to deconstruct the monolithic ‘woman’ of international law must necessarily be followed by an attempt to reconstruct an alternate image in ‘her’ place.  Herein lies the crux of the problem: however this is achieved, the image that is ultimately chosen is bound to empower some at the expense of others.  The paper argues that the reason for this lies not in any intrinsic flaws of postmodern scholarship, but rather in the constraints of applying that scholarship to the inherently modern constructs of the international legal order.  Having identified the emancipatory limitations of international law, the paper then argues that the feminist movement ought not feel discouraged, but rather empowered by this insight.  This is because it allows the feminist movement to adjust its expectations of deliverance through international law, and accordingly encourages it to look elsewhere to channel its efforts.  After briefly identifying a number of areas where resistance can be exercised, the paper suggests that a vital aspect of resisting the hegemony of patriarchy is in the practice of each and every individual in her day-to-day life.  The paper concludes by suggesting that such resistance does not spell the end of feminism as a collective movement, but rather the beginning of a new postmodern reconceptualization of collective resistance – one that it is hoped will allow the various factions of the feminist movement to move beyond their differences, and focus more on their commonalities.
17. Feminism, Shari‘a, Muslim Nation-States and the ‘War on Terror’

Ziba Mir-Hosseini, School of Oriental and African Studies, UK. (zibamir@onetel.com)
Contemporary Muslim jurists claim, and all Muslims believe, that justice and equality are intrinsic values and cardinal principles in Islam and the Shari‘a. If this is the case, why do Islamic jurisprudential texts – which define the terms of the Shari‘a – treat women as second-class citizens and place them under men’s domination?  And if a state claims to be guided by the Shari‘a, why are justice and equality not reflected in the laws that regulate gender relations and the rights of men and women? 

I came to confront these questions in 1979, when a popular revolution in my birth country, Iran, transformed my personal and intellectual life. Like most Iranian woman, I strongly supported the 1978-9 Revolution and believed in the justice of Islam, but when the Islamists strengthened their hold on power and made the Shari‘a (in their interpretation) the law of land, I found myself a second-class citizen. This brought the realization that there can be no justice for me, as a Muslim woman, as long as patriarchy is justified and upheld in the name of Islam. The prevailing interpretations of the Shari‘a do not reflect the values and principles that I hold to be at the core of my faith. 

Over a quarter century later, I revisit these questions in the light of two developments in the intervening years: the emergence of ‘Islamic feminism’ and a new gender discourse that argues for equality within an Islamic framework; and the so-called ‘war on terror’, which employed a rhetoric of promoting ‘democracy’ and ‘human rights’ to justify military interventions in Afghanistan and Iraq, and threatens to pursue the same in Iran. I shall argue that, while ‘Islamic feminism’, which has been the unwanted child of political Islam, is transforming the relationship between Islam and feminism from mutual antagonism to constructive dialogue, the ‘war on terror, which most Muslims rightly or wrongly perceive to be directed against them, is obstructing Muslim women’s struggle for equality.

18. The ‘good state’ in the globalizing world

Kevät Nousiainen, Helsinki University, Findland (knousiai@mappi.helsinki.fi)
The Nordic feminism has tended to regard the state (and in the Nordic area, the states have until lately been emphatically nation states) as a mean to feminist ends, and as a relatively unproblematic political framework. Social rights, often involving the development of public services have been considered crucial for the constitution of women as legal subjects entitled to equal rights in general. The relevance of the nation in this scheme seems to arise from the motivation to solidarity, often seen in terms of responsibilities rather than rights. The nation state is certainly becoming more marginal in the system of polities; it has from the beginning been problematic as a mechanism of exclusion of ‘others’. 

So far, it is difficult to imagine political and legal communities, which could take over responsibility for social rights. There is at the moment a quest for overcoming problems arising from the inequalities of income based on gendered parenting and labour market patterns. In the Nordic area, a partial solution has been sought by various types of social rights. Such a solution is, however, heavily dependent on a regime of political loyalty, including the citizens’ willingness to pay taxes, as well as belief in a duty to show other forms of social solidarity. The European Union has much less credibility as a polity deserving loyalty. In the Nordic states, the ‘happy taxpayer’ survives, but is not feeling well. On the international level, states and ‘supra-states’ such as the EU compete for investments by means of tax competition and other means that reduce the scope of social rights their funding.

The aim of the paper is to consider ways in which social solidarity has become theoretically fixed to the nation state in modern theory of the state, and reflect the conditions or framework under which social solidarity could be extended to other, wider polities. Topics that could be discussed in this context are 

· is it a good and realistic aim to constitute better conditions for gendered subjects through social rights

· can we imagine a realistic and stable basis for solidarity that would transcend the nation state

· are there ways and means of stopping the decline of public responsibility for social rights

19.  The Right To Culture and the Culture of Rights: A Critical Perspective on Women’s Sexual Rights In Africa

Sylvia Tamale, Makerere University, Uganda. (stamale@law.mak.ac.ug)

I recently attended an international conference where I had been invited to participate in a roundtable discussion on “Law & Culture.”  The panelists were requested to examine “the tension between rights and culture, and the cultural constraints on the efficacy of legal reform in African contexts.”  Indeed, the opposition of “culture” and “rights” is not uncommon in feminist legal discourse.  This paper argues that such an approach is fraught with danger as it creates an extremely restrictive framework within which African women can challenge domination; it limits our strategic interventions for transforming society and essentially plays into the hands of those seeking to perpetuate and solidify the existing structures of patriarchy.  Drawing examples from a parallel research on Gender, Law and Sexuality, I propose that a more critical and interpretative approach to these two concepts may present a different perspective to either the idyllic or nostalgic portrayals of “tradition” often displayed in mainstream feminist legal thinking.

20. Current Dutch rules on Family Migration: restyling the Empire’s old clothes

Sarah van Walsum, Vrije Universiteit Amsterdam

(S.K.vanWalsum@rechten.vu.nl)

In her book Race and the Education of Desire, Ann Stoler expands on Foucault’s theory on sexual discourse, class relations and state power in Western Europe. Hers is an ambitious project, aimed at broadening, deepening and transposing Foucault’s insights into the dynamics of power so as to include and account for the racial taxonomies of empire. In the final chapter of her book,  she challenges her readers to explore what sorts of knowledge present day racial thinking feeds off and invokes. How, she asks, does state racism currently manufacture both consent and common sense? In what ways does it recuperate earlier forms of sedimented knowledge as it calls on new ones today?

There are some striking parallels between recent trends in Dutch immigration law and the account that Stoler gives of racial discourse in the former Dutch colonies. Choice of partner, gender relations, parental authority and styles of upbringing - all foci of racial politics in the colonial era - are now re-emerging as cardinal issues of Dutch immigration law and integration policy. And yet, family norms and assumptions concerning the relationship between family and state have experienced revolutionary changes in the Netherlands since the collapse of the Dutch empire, shortly after World War Two. How did a new regime of distinction, grounded in different assumptions and fabricated in a different historical context, come to resemble its predecessor so closely?

In my paper I shall I shall try to show how pass-me-down modes of exclusion have been restyled in the Netherlands so as to match a currently dominant image of “who we are” as radically opposed to “who we were”. In particular, Stoler’s insight that racism owes its powerful appeal to its capacity to link back to emancipatory discourses of the past may help clarify how the current Dutch discourse of exclusion has acquired its legitimacy. Furthermore, her elaboration on Foucault’s ideas concerning discourses as specific technologies of power can help clarify how the specific discourse of integration policies interferes with the specific discourse of immigration law, and to what effect. 

I shall start my paper with a presentation of  Stoler’s ideas, followed by a brief sketch of the developments that have taken place in the Dutch regulation of family migration since the second world war. I shall then try to show how these changes tie into Stoler’s narrative of racial discourse in the former colonies and the normalizing power of the present-day nation-states of western Europe.

21. Democracy and Growth – joinable or incompatible political goals?

Malin Rönnblom, Umeå University, Sweden

(malin.ronnblom@cws.umu.se)

Since the beginning of the 1990’s, different forms of partnerships have emerged as a new form of “doing politics” in the European context, often discussed in terms of the transformation from government to governance. Not least in relation to regional policies, regional partnerships have got a prominent role in formulating goals and strategies for the creation of “strong and competitive regions” in the European Union countries, with an emphasis on both “inclusiveness of all actors” and the participation of private business in the development of policy. The regional level has also increased its political importance in the EU member states, one example being the large amount of funding deployed by the Structural Funds of the EU. At the same time as (sustainable) growth is presented as the overall goal of regional policies, as well as in other policy areas, there is also a demand of integrating gender equality and diversity, often framed in terms of (gender) mainstreaming. 
 
This paper explores how gender is constructed when the political goals of gender equality and diversity are included in Swedish regional (growth) policies, how different actors are ascribed gendered and racialised subject positions, and how notions of nationality and heteronormativity are constructed in these processes. Theoretical issues of interest in the paper consist mainly of the question of how gender equality is constructed in relation to the prevailing neo-liberalistic political culture and the risk of de-politisation of gender and race in a context where democracy and growth get more and more blurred.
22. The double-edged nature of rights-discourse:  the limitations of South African constitutional jurisprudence on gender

Lorraine Wolhuter, University of Wolverhampton. UK. (L.Wolhuter@wlv.ac.uk)

The focus on rights-discourse in contemporary South African constitutional jurisprudence is the product of the complex social and political dynamics that informed the anti-apartheid struggle.  These forces resulted in the reversal of a socialist suspicion relating to the fetishization of rights, producing a more liberal perception.  This paper will contend that the rights-based focus of South African feminist legal theory and practice follows on from the decision by feminist activists and scholars to link the issue of gender inequality with the anti-apartheid struggle, despite strong misgivings about the wisdom of employing a discourse that is theoretically derived from malestream liberal legalism.

The limitations of this discourse are evident in recent constitutional jurisprudence.  Scrutiny of several judgments reveals the continued centrality of two gendered dichotomies that pre-dated the new constitutional dispensation.  First, the dichotomy between ‘good’ and ‘bad’ women is reflected in Constitutional Court decisions concerning the right to gender equality in s9 of the Constitution.  Espousing a contextual test for substantive gender equality, which is premised upon the centrality of the discriminatory impact of the impugned measure, and in particular upon the importance of eliminating past patterns of gender disadvantage, the Court has found unfair gender discrimination in cases concerning married women and mothers, but has refused to do so in cases involving prostitutes and female co-habitees.  It will be argued that the tenacity of this duality impedes the ability of rights-discourse to secure substantive gender equality to the extent that was envisaged by feminist participants in the constitutional deliberations.

Second, the dichotomy between the public and the private spheres is implicit in recent judgments concerning the right to freedom from violence in s12(1)(c) of the Constitution (which imposes a positive duty on the state to protect women from gender-based violence). It has been held that the police failure to protect women from sexual assault by suspects on bail or escapees constitutes an unlawful breach of duty, giving rise to a claim for delictual damages against the state.  On the other hand, despite the fact that s12(1)(c) expressly refers to the right to freedom from violence from both public and private sources, the courts have refused to accept that a dereliction of duty on the part of the police to assist abused women who subsequently kill their abusive partners can ipso facto support a plea of self-defence.  Instead, in order to lay the foundation for self-defence, the courts have required such women to show that they have unsuccessfully sought assistance from both the police and organs of civil society prior to the killing.  Therefore, it will be argued that while a police duty is attached to sexual assaults which were perpetrated by strangers because they took place in the public sphere, the invisibility of women’s experiences in the private sphere renders killings by abused women devoid of adequate judicial protection.  

Despite its limitations, the discourse of rights has succeeded in improving the structural position of many women.  The recent decision in Bhe v Magistrate, Khayelitsha, in which the Constitutional Court declared the principle of male primogeniture in customary law unconstitutional, constitutes a case in point.  This paper will thus argue that the removal of the gendered dichotomies from legal discourse necessitates the supplementation of the rights-based agenda with post-modernist African feminist scholarship that explores more fully the manner in which malestream legal theory excludes, marginalises and obscures women’s lived realities.
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